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Evidence have disappeared, but that 


Our Cover. Salmon P. Chase, 
whose likeness appears on the cover 
of this Chief 
Justice of the United States. He had 
been Senator of the United States 
from Ohio, 1849 to 1855; was Gover- 
nor of Ohio from 1856 to 1860; and 
1860 


issue, was the sixth 


was elected U. S. Senator in 
He was Secretary of 
1861 to 1864. 


appointed him 


but resigned. 
the ‘Treasury from 
President Lincoln 
Chief Justice to succeed Taney. He 
was appointed December 6, 1864, and 
was confirmed by the Senate the same 
day. He served as Chief Justice for 
something over ten years, until his 
death May 7, 1873 


Lincoln once 


said of him: 


Chase is about one and a half times 
bigger than any other man I ever knew 


like nesses ol 
fact 


There are numerous 


Chase extant due to the that 
photography had come into its own 
Ou 


reproduction of an original Brady 


during his lifetime. cover is a 
photograph of Chase, furnished by 
Handy Studios, Washington, D. (¢ 


Dialectics and the Law of Evidence. 
Professor Morgan in his article in 
this issue suggests that some of the 
Law ot 


anachronistic devices of the 


“it is time for radical reformation” 
in that field of the law. Wigmore, 
to whom Morgan refers with implicit 
praise, has recently (1940) put out 
his final ten volume Third Edition 
of The Evidence. In the 


Preface to the last edition Wigmore 


Law of 


speaks of the Law of Evidence as 
being “forward-looking” now in con 
trast to the period when his Second 
Edition appeared. 

Every modern lawyer and every 
judge has silently rebelled against 
the “anachronisms” of the Law of 


Evidence. As _ Professor Morgan 
points out, the rules of evidence of 
common law have “become so com 
plicated as to invite comparison with 
those of equity pleading of which 
Story wrote that the ability to 
understand and apply them ‘requires 
various talents, vast learning, and a 
clearness and acuteness of perception, 
which belong only to very gifted 
minds.’ ’ 


The 
restatement of the Law of Evidence 


tendency toward a modern 
will receive the commendation of all 
lawyers. Many of the rules of evi 
dence of common law grew up during 
the reign of “scholastic logic” when 


Dialectics was regarded as a major 
New 


man, in one of his books (4 Gramma 


branch of learning. Cardinal 
of Assent) begins his work with a 
quotation from St. Ambrose which 
could well be placed on the ilyleaf of 
every treatise of evidence which is 
to be used in court 

dialectica 


“Non in complacuit Dec 


saluum facere populum suum.” 


Trade-Mark Law—Congress is be 
ing strongly urged to revise existing 
trade-mark statutes. The three arti- 
cles we give about the proposed legis 
lation represent what may be called 
a ‘Triangle’ which is formed by the 


three divergent views of the matter 


The East and the West—The short 
but scholarly message to the Bar from 
Lord Halifax in this issue is implicit 
with the English world-point-of-view. 
rhe timely article on the United 
China by 


States Court for Judge 


Helmick .gives a vivid picture of 
American interests in the opposite 
side of the world. These contrasting 
articles will help the busy lawye 
keep his mental balance in the pres 
ent world emergency, even though 
dominantly 


they are not legal in 


Ss ope. 
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[ AMERICAN MACHINIST + June 11, 1941 





Do vou take orders on Conditional Sales 
Contracts? Do any of the states in which 
you sell require qualification as a foreign 
corporation for that kind of business? 
Do you service your product while title 
remains in your name? Is that O.K. in 
that state? Will you be able to re-possess 
your property? Ask your lawyer first, 
before you make Conditional Sales in 
any state, what constitutes clean cor- 


porate health in that state. 


Don’t forget that a corporation is a creature of law: 
What it may do or be is not, as with an individual, 
what it chooses, but what the law grants it the 
privilege of doing or being. It is found to have done 
something somewhere that it was not chartered or 
qualified to do, then it’s in a bad way. So a cor- 
poration should always have a lawyer near at hand 
and should consult him before embarking on any 
new course or adopting a new method. 

And that is why a company, to enjoy the advantages 
a system of cor- 





, an ‘ 
of the Corporation Trust system 
porate protection for corporations doing business 


away from home—must first have a lawyer. 


If you would know more about it, write for free 


pamphlet, “When A Corporation Leaves Home.” 


The Corporation Trust Company 
C T Corporation System 


and associated companies 


120 Broadway, New York, N. Y. 





The advertisement on the left is repro- 
duced from the June 11 issue of the 
American Machinist. It is one of a 
series of trade magazine advertise- 
ments of the Corporation Trust Com- 
pany, C T Corporation system, and 
associated companies. 


An article in the February 1941 number 
of The Corporation Journal gives cita- 
tions to leading cases in many states on 
the question of when conditional sales 
constitute intrastate business. Look up 
your copy of The Journal or write for 
a reprint of the article. No charge or 
obligation. 


The 
Corporation Trust 
Company 
7 
CT 
Corporation 
System 
* 


and associated companies 


Albany . . . 158 State Street 
Atlanta . 57 Forsyth Street, N.W. 
Baltimore . . 10 Light Street 
Boston . 10 Post Office Square 
Buffalo . . . 295 Main Street 
Chicago, 208 South La Salle Street 
Cincinnati . . 441 Vine Street 


Cleveland . 925 Euclid Avenue 
Dallas . . . 1369 Main Street 
Detroit . . 719 Griswold Street 
Dover, Del. . . 36 Dover Green 
Hartford . . . 650 State Street 


Jersey City . 15 Exchange Place 
Kansas City . 926 Grand Avenue 
Los Angeles . 5108. Spring Street 
Mi polis, 4098 d AvenueS. 
New York . . . 120 Broadway 
Philadelphia . 123 S. Broad Street 
Pittsburgh . 535 Smithfield Street 
Portland, Me. . 57 ExchangeStreet 
San Francisco, 220 Montgomery St. 
Seattle . . 821 Second Avenue 
St. Louis . 314 North Broadway 

Washington . 1329 E Street, N.W. 

Wilmington . 166 West 16th Street 
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many of the world's 
greatest men knew poverty in their boyhood, 
it is only just that such handicaps be avoided 


when possible. The erudite Samuel Johnson 


held the view that: 


"This mournful truth is everywhere confessed, 


Slow rises worth by poverty depressed." 


Fathers who believe in and acquire enough life 
insurance are making an effective contribu- 


tion in the fight against poverty and suppressed 


ambition. 


thea) rudential 


Ineurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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While it is true that 
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Being Prepared means Being Informed 


Always consult the 


U. S. CODE ANNOTATED 


Up-to-the-Minute Information on Federal 
Laws and all Court Constructions is supplied 


promptly to U.S.C. A. subscribers. 


SPEEDY 
“CONGRESSIONAL SERVICE” | 


Is an exclusive U. S. C. A. service that has 








proven particularly valuable during sessions 
of the Congress. 





United States Code 


Annotated 
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Completely Annotated Edition 
of the Official U. S. Code 


Ask for full details including 


convenient terms 
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LEGAL ASPECTS OF PRICE CONTROL 
IN THE DEFENSE PROGRAM 


A PRESENTATION OF THE VIEWS OF THE 
OFFICE OF PRICE ADMINISTRATION AND CIVILIAN SUPPLY 


By DAVID GINSBURG 


General Counsel 


control has been an integral part of the 


RICE 


national defense program since 


1940. In 
Stabilization 


its inception in 
that 
Ad- 


midsummer of the first 


the 


stages of 


Price Division of the 


visory Commission to the Council of National Defense, 


d since April 11, 1941, the Office of Price Admin- 


istration and Civilian Supply,’ have tried to maintain 


stable level of prices, largely by 
nlisting the voluntary cooperation 
1 business and by informal persua 
on To a considerable degree these 


Most 


yusiness leaders realize that their own 


fforts have been successful. 
ital interests would be jeopardized 


runaway inflation. But the exist 


over prices is indirect 


ind circumscribed, and operates 


hrough measures which are not ap- 


umstances.? Voluntary cooperation 
ill not survive against the enormous 
ressures and temptations of growing 
hortages and increased profits 

We 


illion dollars a month for 


are now spending about one 
defense. 
By the end of the year we shall be 
pending about one and one-half bil 
ion dollars a month. By the middle 

{ next year we shall be spending about two billion 


lollars a month. Prices are rising largely because the 
£ 4 


people have more money to spend than there are goods 


» buy, and because the Government's rearmament pur- 
hases must go forward regardless of price. 
Since the outbreak of the war abroad the Bureau of 


Labor Statistics index of 28 basic commodities has ad- 


inced 50%; the index of 900 wholesale prices has ad- 


inced 20%; and the cost-of-living index has advanced 
|. For bases of authority, see Section 2 of the Act of August 29, 
416; Orders of the Council of National Defense, 5 F.R. 2114; 
F.R. 2381; Executive Order No. 8734, 6 F.R. 1917. 
2. Senator Taft and I have some long-standing differences as 
the existing legal authority over prices. His opinion and my 
wn are both contained in the Hearings before the Committee 
Agriculture and Forestry, U. S. Senate, 77th Cong., Ist Sess., 
irsuant to S. Res. 117. See pp. 11-23, and pp. 45-58. 


3. H. Doc. No. 332, 77th Cong., Ist Sess 
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7%. The accelerated rate of increase during the past three 
months has been tremendous. That rate is increasing. 

In a special message to Congress on July 30, 1941,° 
the President reviewed the price situation and requested 
that steps be taken at once to extend, clarify, and 
strengthen the authority of the Government to act in 
the interest of the general welfare. “We face inflation 
unless we act decisively and without 
delay.” Two days later companion 
bills proposing maximum price legis- 
lation were introduced in_ both 
Houses of Congress.* 

This article will consider not the 
policy issues of price control, but 
the broad underlying legal questions 
presented by these bills—the consti- 
tutional basis for price fixing in the 
present the limitations 
imposed thereon by the due process 


emergency, 


clause; and the procedural and ad- 
ministrative provisions for carrying 
out the legislative purposes. 


I, PRICE CONTROL 
LEGISLATION IS WITHIN THE 
POWERS OF CONGRESS 
The authority of Congress to en 
act maximum price legislation at this 
time rests upon three distinct powers 
or groups of powers conferred by the Constitution. The 
legislation may be sustained upon the basis of the 
comprehensive fiscal, currency, and commerce powers 
of Congress. But most directly it would be a valid 
exercise of the national defense powers of Congress. ‘The 
legislation is in the interest and furtherance of the 

national defense. 


A. National Defense Powers 
1. The plenary powers of Congress to further the national 
defense are exercisable during the present emergency 
The relevant clauses of the Constitution are the 
several grants of authority to Congress, in Article I, 
section 8, to provide for the national defense and se 


4, ~=HLR. 5479 and S$. 1810. The bills were referred to the Bank 
ing and Currency Committees of both Houses. Hearings began on 
H.R. 5479 on August 5, 1941. 
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curity.’ Since the earliest days of the republic these 
powers have been recognized by all to be plenary and 
complete, perhaps the most complete powers conferred 
under the Constitution, and to embrace all provisions 
which are reasonably calculated to strengthen our de- 
fenses and to render our national existence more secure. 

In an address before the American Bar Association, 
made in 1917, after he had been a Justice but before 
he became Chief Justice, Charles Evans Hughes spoke 
on “The Fighting Powers of the United States unde 
the Constitution.”® He said: 


“The power to wage war is the power to wage war successfully. 
Ihe framers of the Constitution were under no illusions as to 
war. They had emerged from a long struggle which had taught 
them the weakness of a mere confederation, and they had no 
hope that they could hold what they had won save as they 
established a Union which could fight with the strength of one 
people under one government intrusted with the common de 
fense. In equipping the National Government with the needed 
authority in war they tolerated no limitations inconsistent with 
that object, as they realized that the very existence of the 
Nation might be at stake and that every resource of the people 
must be at command.” 

It is in such broad and plenary outlines that the 
“war,” or “defense” powers have been viewed by the 
Supreme Court. In United States v Macintosh, 283 
U. S. 605, 622, the Court said: 

“From its very nature the war power, when necessity calls for 
its exercise, tolerates no qualifications or limitations, unless 
found in the Constitution, or in applicable principles of inter 
national law. In the words of John Quincy Adams, “This power 
is tremendous; it is strictly constitutional; but it breaks down 
every barrier so anxiously erected for the protection of liberty, 
property, and of life.’””’ 


These powers of Congress depend, not upon the pres- 
ence of either armed hostilities or a declaration of war, 
but upon the presence of any circumstances which 
threaten the national safety. In the words of Hamilton, 
quoted in the address of Charles Evans Hughes: 


“The circumstances that endanger the safety of nations are 
infinite, and for this reason no constitutional shackles can wisely 


5. “The Congress shall have Power to lay and collect Taxes, 


* * * to pay the Debts and provide for the common defense and 
general welfare of the United States. * * * 
* . > . 
“To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; 
“To raise and support Armies, but no Appropriation of money 
to that Use shall be for a longer Term than two years; 
“To provide and maintain a Navy; 
“To Make Rules for the Government and Regulation of the 
land and naval Forces; 
“To provide for calling forth the Militia, to execute the Laws 
of the Union, suppress Insurrections and repel Invasions; 
> > . > 


“To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all Other 
Powers vested by this Constitution in the Government of the 
United States, or in any Department or Officer thereof.” 


6. Cong. Rec., vol. 55 (65th Cong., Ist Sess.) , part 8, Appendix, 
p. 551 et seq. 


7. The Supreme Court has upheld the power of the Federal 
Government in the interest of national defense to draft the 
able-bodied man power of the nation for service in the armed 
forces, Selective Draft Law Cases, 245 U. S. 366; to take over and 
operate railroads, Northern Pacific R.R. Co. v. North Dakota, 250 
U. S. 135; to take over and operate the telegraph and telephone 
systems, Dakota Central Telephone Co. v. S. Dakota, 250 U. S. 163; 
and to place compulsory orders for materials required for national 
defense, Moore & Tierney Inc. v. Roxford Knitting Co., 265 Fed 
177 (C.C.A. 2d), certiorari denied, 253 U. S. 498. 
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be imposed on the power to which the care of it is committed 

This power ought to be coextensive with all the possible com 

binations of such circumstances, and ought to be under the 

direction of the same councils which are appointed to preside 
over the common defense.” 

Chief Justice Hughes said in Home Building & Loan 
Assn. v. Blaisdell, 290 U. S. 398, 426, that “the war powei 
of the Federal Government is not created by the emer 
gency of war, but is a power given to meet that eme1 
gency.” In the light of the lessons of World War ex 
perience, tragically supported by the course of the pre 
ent war, there can be no dispute that a major rearma 
ment effort must be begun long before the open clash 
of arms, if the effort is to be successful. ‘he great powe: 
vested in Congress to wage war must therefore includ 
the power to build up the defenses of the country, both 
to discourage attack, and to enable us to wage successful 
war in case of attack. 

This conclusion is supported by judicial precedent 
Ihe embargo on commerce with England and France* 
was in part sustained by a Federal District Court at 
Salem, Massachusetts, on the ground that the measure 
was a proper exercise of the war power of Congress: 

“Congress has power to declare war. It, of course, has power 
to prepare for war; and the time, manner, and the measure in 
the application of constitutional means, seemed to be left to its 
wisdom and discretion.” 

The same principle is recognized in the recent de 
cision of Ashwander v. Tennessee Valley Authority, 
297 U. S. 288, 326-328, upholding the construction of 
certain powel projects pursuant to the National De 
fense Act of June 3, 1916 (39 Stat. 166, 215): 

“We may take judicial notice of the international situation 
at the time the Act of 1916 was passed, and it cannot be success 
fully disputed that the Wilson Dam and its auxiliary plants are 
and were intended to be, adapted to the purposes of national 
defense.””*° 
Existing circumstances are such that the national de 

fense powers may validly be exercised now. The out 
break of war prompted the President, on September 8 
1939, to issue a proclamation declaring a limited nation 
al emergency and directing measures “for the purposé 
of strengthening our national defense within the limits 


8. Instituted by President Jefferson December 22, 1807, and 
supplemented by Acts of January 9, 1808; March 12, 1808; April 
25, 1808; and January 9, 1809 (2 Stat. 451, 453, 499, and 506) . 


9. Cited in F. Blake, Examination of the Constitutionality ol 
the Embargo Laws, p. 56. The decision rested primarily on the 
commerce power. 


10. See also United States v. Gettysburg Electric R. Co., 100 
U. S. 668; Nashville, C. & St. L. Ry. Co. v. Walters, 294 U. S. 405 
417. The Chief Justice of the Supreme Court of Australia, in 
oe the price control features of the War Precautions Ac! 
of 1914-1916, likewise said that the war power of the legislaturé 
“includes preparation for war in time of peace.” Farey v. Burvett 


21 Comm. L.R. 433, 441. 


As Professor Willoughby points out, in his famous text, The Con 
stitution of the United States, 2d ed., p. 1574, the principle that 
the “war” power includes a “defense” power existing in the ab 
sence of hostilities is also shown by the precedents upholding the 
exercise of the war power after termination of armed hostilities 
and referring to the wide discretion which must be left to Cong 
ress in this matter. See Stewart v. Kahn, 11 Wall. (78 U.S.) 495 
506-507; Hamilton v. Kentucky Distilleries Co., 251 U. S. 146; 
Commercial Trust Co. v. Miiier, 262 U.S. 51; Ruppert v. Caffey 
251 U. S. 264. 
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LEGAL ASPECTS OF PRICE CONTROL 


{ peacetime authorizations.” The terrible spread and 
kovement of the war has brought increasing danger. 
On May 27, 1941, the President proclaimed that “an 
nlimited national emergency confronts this country, 
hich requires its military, naval, air and civilian de- 
nses to be put on the basis of readiness to repel any and 

ll acts or threats of aggression directed toward any 
art of the Western Hemisphere.’’* 

Congressional enactments reflect the threat to our 
efense. Over 47 billion dollars have already been ap- 
ropriated for defense.’* Normal procurement proce- 
lures have been relaxed to permit the expediting of 
ders placed by the Army and Navy."* Priorities have 
een established to give preference to Army and Navy 
ders over orders for private account or for export," 
ind more recently to institute complete allocation of 
aterials when fulfillment of defense orders results in 
i: residual shortage.'® Registration of all aliens has been 
equired.’* The President has been given authority to 

nd or lease war materials to foreign belligerent govern- 
nents whose defense the President deems necessary to 
he national security.’ 

Most important of all are the provisions of the Se- 
ective Service and Training Act of 1940,'® which in- 
clude far-reaching provisions for the drafting of man 
power, for the placing of compulsory orders, and for 
the requisitioning of productive facilities. And in up- 
holding the validity of this Act, the Federal Courts have 
clearly recognized that the defense powers of Congress 
may be exercised under present circumstances. In 
United States v. Rappeport, et al, 36 F. Supp. 915,° 
the District Court for the Southern District of New York 
pointedly stated: 

“That the United States may be unprepared to resist an 
aggressive and destructive force which has subjugated many 
peaceful nations and which may seek to overpower the United 


States presents an emergency as serious as armed conflicts in 


which the power to draft could not be questioned.” 


2. The national defense powers include the authority 
to adopt appropriate measures to prevent inflation 
and to promote price stability 


The wide discretion which Congress normally enjoys 
in determining what measures are appropriate for car- 
rying into effect granted powers (M’Culloch v. Mary- 
land, 4 Wheat 316, 420) is fully available to Congress 
in exercising the powers “upon which the very life of 
the Nation depends.” Hamilton v. Kentucky Distil- 
ertes Co., 251 U.S. 146, 163. Supreme Court precedents 


ll. 4 F.R. 3851 

12. 6 F.R. 2617 

13. Office of Production Management, Release 792, July 26, 1941. 

14. Pub. No. 703, 76th Cong., approved July 2, 1940 (Army) ; 
Pub. No. 671, 76th Cong., approved June 28, 1940, sec. 1 (Navy) . 

15. Pub. No. 671, 76th Cong., sec. 2(a) , approved June 28, 1940. 

16. Pub. No. 89, 77th Cong., approved May 31, 1941. 

17. Pub. No. 670, 76th Cong., approved June 28, 1940. 

18. Pub. No. 11, 77th Cong., approved March 11, 1941. 

19. Pub. No. 783, 76th Cong., approved September 16, 1940. 


20. Affirmed Herling v. United States, C.C.A. 2d, decided June 
21, 1941. Accord: Stone v. Christensen, 36 F. Supp. 739, 742-743. 
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upholding the World War price-fixing legislation es- 
tablish the validity of a Congressional determination 
that price control is one of the measures needed for 
carrying on a large-scale defense program. 

In the Food and Fuel Control Act (Lever Act) of 
August 10, 1917, as amended, Congress provided for 
the regulation of prices on such products as food and 
fuel. In United States v. Macintosh, 283 U. S. 605, 622, 
the Court approved the constitutionality of that price 
fixing, stating: ““To the end that war may not result in 
defeat, * * * prices of food and other necessities of 
life (may be) fixed or regulated.” Although in view of 
the limited scope of the Lever Act the Court had no 
occasion to consider the validity of statutes authorizing 
price regulation for other commodities, plainly the 
same considerations apply. 

In Highland v. Russell Car & Snow Plow Co., 279 U.S. 
253, the Supreme Court sustained the propriety of maxi- 
mum price regulation of coal as part of the country’s vast 
industrial effort. The Court traced the price history of 
coal from 1916, the disruption of the market due to 
demands created by preparations for national defense, 
the panic among consumers, and the increased cost of 
fuel to the Government. It concluded that there was 
justification for the view that “in the interest of national 
safety, there was need of regulation in order to prevent 
manipulations to enhance prices by those having coal 
for sale and to lessen apprehension on the part of con- 
sumers in respect to their supply and the price liable 
to be exacted.” (p. 261). See also Dupont Co. v. Hughes, 
50 F.(2d) 821 (C.C.A. 3d). 

These judicial precedents put to rest any legalistic 
doubt as to whether the proposed legislation is a per- 
missible exercise of the powers delegated to Congress; 
but it may be appropriate, in view of the significance of 
price control, further to consider the importance of price 
stability to the defense program. 


For present purposes, inflation may be defined as the 
condition resulting from a large increase in the amount 
of money available for the purchase of commodities 
without a corresponding increase in the volume of com- 
modities. There may be some dispute regarding this 
definition. There may be differences of opinion as to 
just how inflation is caused, and when its presence may 
be detected. But there can be little doubt that a large- 
scale defense program brings with it the danger of a 
rising price spiral, accompanied by grievous social and 
economic consequences hampering, and even unde 
mining, the defense program. 

Those consequences are lucidly and succinctly ana- 
lyzed by President Roosevelt in his message of July 30, 
1941: 

“Producers, unable to determine what their costs will be, 
hesitate to enter into defense contracts or otherwise to commit 
themselves to ventures whose outcome they cannot foresee. 
The whole production machinery falters. 


‘Speculators anticipating successive price advances, withhold 
commodities from essential military production. 
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“Costs to the Government increase, and with it the public 
debt. 

“Increases in the workers’ cost of living, on the one hand, and 
excessive profits for the manufacturer, on the other, lead to 
spiraling demands for higher wages. This means friction be 
tween employer and employed.” 


Ihe need for price control legislation is also indi- 
cated by the experiences of this country in the past, 
particularly during the World War.*! Bernard M. 
Baruch, who so brilliantly captained our industrial ef- 
fort during 1917 and 1918, has outlined the dangers of 
the price situation then encountered: 22 


“As to the morale of the generality of civilians we all know 
how it was affected—especially among soldiers’ families and 
people of fixed income—by the upward spiraling of the cost 
of living and the lavishness of reward to those who were in a 
position to profit by it as compared with the hardships im- 
posed on those who were compelled to suffer from it. 

“As to morale of industry at large in the World War, the 
uncertainty of the daily fluctuation of price and the inevitable 
rising trend on all sides was matter for common commiseration. 
I am aware of no able and experienced business administrator 
who does not prefer operation under stable conditions to 
operation under a price schedule in an unforeseeable state of 
flux.” 


The situation was such that President Wilson stated, 
on July 12, 1917:*° 


“They (prices) mean the efficiency or the inefficiency of the 
Nation . . . they mean victory or defeat.” 


Apart from the Lever Act which was of limited cover 
age,** the President and his appointees, in the absence 
of statutory authority but without remonstrance from 
Congress, established maximum prices for a wide range 
of commodities—by agreement if possible, and if not, 
by direct fixing of maximum prices.*° The controls were 
indirect, and the price control program was of only 
limited effectiveness; but the desirability and indeed 
the need of price control was clear, and accounted for 


21. The Continental Congress, attempting to stabilize prices 
and check the course of the inflation induced by the Revolutionary 
War, appealed, in 1777, and twice in 1779, to the States for price 
controls. George Washington approved this effort, saying in a 
letter to Joseph Reed of Pennsylvania on December 12, 1778: “No 
punishment in my opinion is too great for the Man who can build 
his greatness upon his Country's ruin.” Washington, Writings, Vol. 
13, pp. 382-383; quoted in S. Rep. No. 480, 75th Cong., Ist Sess., 
p. 10. Many of the States adopted price controls, but several did 
not. Failure to achieve uniformity of action and difficulties with 
currency led to a breakdown of the price fixing program. See 
Note: State Regulation of Prices under the Fourteenth Amend- 
ment, 33 Har. L. Rev., 838-841; 4 Law & Contemporary Problems, 
273-300; Clark, Emergency Legislation Prior to December 1917, 
U. S. Justice Dept., G.P.O. 1918 


22. War Policies Commission Hearings (held pursuant to Public 
Res. No. 98, 71st Cong., 2d Sess.), pp. 812-813. It has been esti- 
mated that the cost to the Government of the World War was 
increased by 15 billions of dollars on account of the price infla 
tion which took place. See Baruch, American Industry in the War, 
(1941) pp. 447-453. 

23. Address to the Mine Operators and Manufacturers of the 
United States, July 12, 1917 


24. Food and Fuel Control Act of August 10, 1917, 40 Stat. 276, 
amended October 22, 1919, 41 Stat. 297 


25. With reference to “price fixing by agreement” Mr. Baruch 
had this to say: “We used a good many euphemisms during the 
war for the sake of national morale, and this one of ‘price fixing 
by agreement’ is a good deal like calling conscription ‘Selective 
Service’ and referring to registrants for the draft as ‘mass volun- 
teers." Let us make no mistake about it: we fixed prices with the 
aid of potential Federal compulsion and we oak not have ob 
tained unanimous compliance otherwise.” B. M. Baruch, Ameri- 
can Industry in the War, p. 440. 
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the action which was taken. 

After careful study various Congressional committees 
have recognized the importance of equalizing the bur 
dens of war, of controlling and stabilizing prices, and 
of conferring power to establish maximum prices. 
Bills providing for industrial mobilization in time of 
war, including broad price control provisions, have been 
favorably reported by committees of both Houses as in 
furtherance of the national defense and security,*’ and 
one such bill passed the House by an overwhelming 
majority in 1935.* Foreign nations, engaged in defens: 
programs, democratic and totalitarian alike, have com« 
to appreciate the importance of, and have established 
price control.** 

Today, although we are not at war, the impact of 
the rearmament program upon our domestic economy 
is not substantially different than if we were at war. 
Certainly it requires equally decisive action. Under 
such circumstances it is plain that Congress may con 
stitutionally enact legislation to control commodity 


prices in the exercise of its national defense powers. 


B. Fiscal, Currency and Commerce Powers 
Price control legislation is also valid as an exercise 
of the fiscal, currency and commerce powers vested in 
Congress. Prior to the adoption of the Constitution, 


the national government had impotently struggled 


against the ruinous progress ‘of an inflation engendered 
by the Revolutionary War. Full power to control fiscal 
policy was given to the Congress in the light of this 
experience. In subsequent periods of national crisis, the 
fiscal and currency powers have been invoked to sustain 
legislation required to meet the needs of the emergency 
and the Supreme Court has found the powers to be 
adequate to sustain such action. See the Legal Tender 
Cases, 12 Wall. 457; Juilliard v. Greenman, 110 U.S 
$21; the Gold Clause Cases, Norman y. Baltimore ¢ 
Ohio R.R. Co., 294 U. S. 240, Nortz v. United States, 
294 U. S. 317, Perry v. United States, 294 U. S. 330. 


26. The War Policies Commission, established pursuant to 
Public Res. No. 98, 71st Cong., 1931, after holding extensive hear 
ings summarized in H. Doc. No. 271, 72d Cong., Ist Sess., recom 
mended as part of a complete program for war emergency that 
“Congress should empower the President, in the event of wat 
to institute a program under which prices may be stabilized and 
thereafter adjusted at such levels as will minimize inflation and 
will secure to the government the use of any private property 
needed in the prosecution of the war without affording the owne! 
thereof profit due to the war.” H. Doc. No. 264, 72d Cong., Ist 
Sess., March 3, 1932. The War Department, particularly in its 
Industrial Mobilization Plans, has also consistently recognized the 
need for price control as part of any general plan to meet a 
defense emergency. See, Industrial Mobilization Plan, 1931, War 
Policies Commission Hearings, H. Doc. 271, 72d Cong., p. 393 
et seq. Industrial Mobilization Plan, Revision of 1933, Senate 
Committee Print No. 2, Senate Munitions Committee, 74th Cong 
Industrial Mobilization Plan, Revision of 1936, G.P.O. 1936. In 
dustrial Mobilization Plan, Revision of 1939, Sen. Doc. No. 139, 
76th Cong., 2d Sess. 

27. For Committee Reports, see 74th Cong.: House Report No 
119; Senate Reports Nos. 577, 889, 2337. 75th Cong.: House Re 
ports Nos. 808, 1870; Senate Report No. 480 


28. H.R. 5529, 74th Cong., passed the House, 368 to 15 


29. Hearings before the Committee on Banking and Currency, 
House of Representatives, 77th Cong., Ist Sess., on H.R. 5479, 
August 6, 1941, p. 60, et seq. 
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LEGAL ASPECTS OF PRICE CONTROL 


In Norman v. Baltimore &© Ohio R.R. Co., supra, 
Chief Justice Hughes said: 


“The broad and comprehensive national authority over the 
subjects of revenue, finance and currency is derived from the 
aggregate of the powers granted to the Congress, embracing 
the powers to lay and collect taxes, to borrow money, to regu 
late commerce with foreign nations and among the several 
states, to coin money, regulate the value thereof, and of foreign 
coin, and fix the standards of weights and measures, and the 
added express power ‘to make all laws which shall be necessary 
and proper for carrying into execution’ the other enumerated 
powers. Juilliard v. Greenman, supra, pages 439, 440 of 110 
U.S. 4S. Ct. 122, 125 294 U.S. at 303). 

Price control legislation in the present emergency is 
clearly within the power to regulate the value of money, 
since it provides a means of stabilizing the general level 
of prices and of preventing inflation. The legislation 
vhich is required at the present time must embrace the 
ntire price structure, in order to protect the general 
level of prices. A particular commodity is affected by 
the legislation only when its price is subjected to in- 
lationary pressures which drive it above the general 
price level and thereby threaten the stability of the 
entire price structure. The value of the dollar is meas- 
ured by its purchasing power in terms of the general 
level of prices. Thus this type of regulation is insepar- 
able from the regulation of the value of money itself. 

It should also be noted that Chief Justice Hughes, in 
Ohio R.R. Co., 


to the commerce power as one of the finance powers 


Vorman v. Baltimore supra, referred 
which may be relied upon by Congress in exercising to 
the full its authority over the national currency in time 
of emergency. This is not surprising, for it is obvious 
that general price legislation designed to prevent infla- 
tion is an appropriate measure to foster and protect 
interstate commerce.” 

Ihe comprehensive powers of the national govern- 
ment over revenue, finance, currency and commerce are 
peculiarly appropriate to the protection of our entire 
economy from the dangers of inflation in the present 
emergency. A stable currency and the unquestioned 
credit of the United States are the foundation stones 
upon which a successful program of national defense 


must rest. 


II. PRICE CONTROL LEGISLATION AND THE 
FIFTH AMENDMENT 


In the exercise of its national defense powers, as in 
the exercise of all other powers, Congress is prohibited 
from depriving persons of life, liberty or property with- 
uut due process of law. Hamilton v. Kentucky Dis- 
tilleries Co., 251 U.S. 146, 156. But, as already shown, 
price control is necessary in the interest of national 
lefense, and affords protection against inflation and the 


30. Recent decisions of the Supreme Court also make it clear 
that even in normal times the commerce power will support the 
egulation of prices in transactions subject to the commerce 
ower, allowing to Congress a large measure of discretion with 


eference to the purposes to be accomplished by such regulation. 


United States v. Rock R Cooperative Co., 307 U. S. 533, 569- 
571; Sunshine Anthracite Coal Co. v. Adkins, 310 U. S. $81; United 
States v. Darby Lumber ¢ 312 U. S. 100; Mulford v. Smith, 307 
U. S. 648; Currin v. Wallace, 306 U. S. 1. 
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disruption of the currency and credit structure. And 
where the means chosen by Congress are appropriate 
to a permissible end “there is little scope for the opera 
tion of the due process clause.” Virginian Ry. v. System 
Federation No. 40, 300 U. S. 515, 558. 

Charles Evans Hughes, in his 1917 address, cogently 
warned that the other provisions and amendments of 
the Constitution must not be construed so as to render 
ineffective the national defense powers “‘essential to the 
He said:* 


safety of the Nation.’ 


“These may all be construed so as to avoid making the 
Constitution self-destructive, so as to preserve the rights of the 
citizen from unwarrantable attack, while assuring beyond all 
hazard the common defense and the perpetuity of our liberties 
These rest upon the preservation of the Nation.” 


There is no longer the slightest basis for the conten 
tion that price-fixing legislation cannot be applied to 
commodities generally, but only to a limited class of 
businesses “affected with a public interest.” That ob 
jection could only have been based upon the cases of 
Tyson v. Banton, 273 U. S. 418 and Ribnik v. McBride, 
277 U. S. 350. However, the more recent decisions of 
the Supreme Court in Nebbia v. New York, 291 U.S 
502, and Olsen v. Nebraska, 61 Sup. Ct. 862, (specifically 
overruling the McBride case) demonstrates that the con 
tention is completely without merit. In the Nebbia case 
the Court said: 


“Price control, like any other form of regulation, is uncon 
stitutional only if arbitrary, discriminatory, or demonstrably 
irrelevant to the policy the legislature is free to adopt, and 
hence an unnecessary and unwarranted interference with indi 
vidual liberty.” (291 U. S. at 538-9). 


In the Olsen case, which sustained a state statute regulat- 
ing charges made by employment agencies, the Court 
expressly rejected any limitation on price regulation 
to businesses affected with a public interest, and broadly 
upheld the power of the states to regulate prices wher- 
ever they deemed such regulation to be required in the 
public interest. 

The power of Congress to legislate for the national 
defense is subject to no greater limitations under the 
due process clause than is the police power of the states. 
Hamilton v. Kentucky Distilleries Co., 251 U. S. 146. 
Of course, a particular price contro] statute may be so 
arbitrary and oppressive as to deny due process of law. 
That objection cannot successfully be urged with re 
spect to the bills pending in Congress. 

The basic provisions of the proposed legislation, far 
from constituting a tyrannical or oppressive interfer 
ence with private rights, are plainly reasonable pro- 
visions to achieve the basic purpose of preventing price 
spirals and inflation. Price ceilings will be established 
for commodity prices which have risen or threaten to 
rise to an extent or in a manner inconsistent with the 
purposes of the Act. Price ceilings will be fair and equit- 
able among buyers and sellers of the commodity gen- 
erally. And so far as practicable specific ceilings will 
be established with due consideration to the prices 





31. 55 Cong. Rec. pt. 8, pp. 551, 555. 
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prevailing for the commodity on or about July 29, 
1941, adjusted for speculative fluctuations and for gen- 
eral changes in costs, profits, and similar factors of gen- 
eral applicability. These were prices established by buy- 
ers and sellers themselves under normal competitive 
conditions. Regulation is authorized only as a result of, 
and to counteract, the distortion of normal competitive 
forces growing out of an inflexible and increasing gov- 
ernmental demand for goods, and an insufficient supply. 

The right to charge a certain price for a commodity 
has only relative value, measured by the prices prevail- 
ing for other commodities. To the extent that all prices 
and price relationships are stabilized, a producer is not 
injured by price regulation merely because he is not 
able to charge prices as high as he otherwise might have 
charged. 

There is no constitutional right to increase prices 
during an emergency or to profit as a result of shortages 
caused by or contributing to an emergency. This is 
established by Highland v. Russell Car Co., 279 U. S. 
253. That case involved a suit on a contract for the 
purchase of coal. The seller had succeeded in exacting 
from his customer a price of $4.05 per ton. The Fuel 
Administration, acting under Section 25 of the Lever 
Act, fixed a price of $2.45 per ton. The buyer refused 
to pay more than this fixed price, and the seller sued 
for the difference, asserting that the price regulation 
was invalid and that he was entitled to the price fixed 
by his contract. The Court gave judgment against the 
seller, stating that the Act and orders “will be deemed 
to have deprived him only of the right or opportunity 
by negotiation to obtain more than his coal was worth.” 
The Court held that, as applied to the coal in question, 
“The statute and executive orders were not so clearly 
unreasonable and arbitrary as to require them to be 
held repugnant to the due process clause of the Fifth 
Amendment.” (p. 262). 

Similarly, in Block v. Hirsch, 256 U. S. 135, the Court 
noted that the District of Columbia rent legislation 
would deprive the landlord of the power of profiting by 
the influx of people to Washington “and thus of a 
right usually incident to fortunately situated property.” 
Nevertheless the rent legislation was upheld. Compare 
Nortz v. United States, 294 U. S. 317; United States v. 
Hudson, 299 U. S. 498; Legal Tender Cases, 12 Wall. 457. 

In exercising their powers both the federal govern- 
ment and the states may consistently with due process 
prescribe regulations diminishing the value of property, 
provided that their powers are not exerted arbitrarily 
and the legislature has not abused its broad discretion 
in selecting the means of promoting the public interest. 
See Northwestern Laundry v. Des Moines, 239 U. S. 486, 
Reinman v. Little Rock, 237 U. S. 171, Hadacheck v. 
Los Angeles, 239 U. S. 394; Miller v. Schoene, 276 U. S. 
272; Powell v. Pennsylvania, 127 U. S. 678, 685; Hamil- 
ton v. Kentucky Distilleries Co., 251 U. S. 146. 

In Ruppert v. Caffey, 251 U. S. 264, the Court upheld 
the application of the war-time Prohibition Act to non- 
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intoxicating liquor, notwithstanding the hardships due 
to the fact that no time was allowed for the disposal of 
such liquor and of valuable brewing properties. The 
Court rejected the argument that this was a prohibition 
which could be enforced legally only if compensation 
were made. It pointed out that there was no “taking” 
of property which required the payment of “just com- 
pensation” but only a regulation of property which was 
valid and not arbitrary. 
“Here, as in Hamilton v. Kentucky Distilleries & Warehouse 
Co., supra, there was no appropriation of private property, but 
merely a lessening of value due to a permissible restriction im- 
posed upon its use.” (251 U. S. at 303) .32 
Particular hardships in the application of a price 
ceiling which is generally fair and equitable to buyers 
and sellers of the commodity cannot be anticipated in 
advance. It is a commonplace, however, that regulation 
which is generally valid and in the public interest may 
not be held invalid because it imposes hardship upon 
particular individuals.** In the exercise of its “war” 
or “national defense” powers, Congress is vested with 
a wide latitude of discretion and “its action, unless 
purely arbitrary, must be accepted and given full effect 
by the courts.” See Hamilton v. Kentucky Distilleries 
Co., 251 U. S. 146, 163. Congress may, without ob- 
struction from the due process clause, require the able- 
bodied men of this country to give their services to the 
nation for $21 or $30 a month. Congress may cause 
great hardship to companies who, having contracts for 
supplies at a certain price, find that the Government 
through priorities has redirected the flow of goods so 
that they are either left without materials or are rele- 
gated to purchase from other sources at higher prices. 
Omnia Commercial Co. v. United States, 261 U. S. 502. 
Similarly Congress may, without obstruction from the 
due process clause, provide for the fixing of prices in 
the interest of national defense. The legislation may 
bring about inconveniences, or even hardships, but 
these, like other inconveniences or hardships, must be 
borne when a higher national interest must be served. 


32. In accord, see Morrisdale Coal Co. v. United States, 259 
U. S. 188-190; Highland v. Russell Car & Snow Plow Co., 279 U. S. 
253, 262; DuPont deNemours & Co. v. Hughes, 50 F. (2d) 821 
(C.C.A. 3d). The just compensation clause of the Fifth Amend- 
ment is applicable only when the Government takes property 
away from the owner. The legislation under consideration in 
Congress specifically provides that nothing contained therein shall 
be construed to require any person to sell any commodity. 


The concept of a fair return on fair value is applicable only to 
public utility regulation and public utilities are explicitly ex 
cluded from the scope of these bills. Public utility rate regulation 
differs essentially from price regulation of the kind here involved 
because it singles out individual units in particular industries for 
special obligations with respect to the community. It is the close 
analogy of this process of regulation to a taking of particular 
property for public use that leads to the fair return on fair value 
rule. The poo bills, on the other hand, involve general regu 
lation of all non-utility businesses largely on the basis of market 
prices prevailing before the regulation goes into effect. Compare 
Tagg Bros. & Moorhead v. United States, 230 U. S. 420; Aetna 
Insurance Co. v. Hyde, 275 U. S. 440; Hegeman Farms Corp. v 
Baldwin, 6 F. Supp. 297, affirmed, 293 U. S. 163. 

33. Purity Extract Co. v. Lynch, 226 U. S. 192: Pierce Oil Co 


v. Hope, 248 U. S. 500; United States v. Hudson, 299 U. S. 498; 
New York Rapid Transit Corp. v. City of New York, 303 U. S. 573. 
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LEGAL ASPECTS OF PRICE CONTROL 


III. PROCEDURE AND ADMINISTRATION 

All of the authority under the pending bills is vested 
n the President who is permitted to delegate his 
uthority to such departments, agencies, or persons as 
1e may designate or appoint. The wisdom of this 
lexible approach, as contrasted with the proposals for 
. rigid 5-man, bi-partisan, inter-departmental, or othe 
kind of board or commission, is indicated by our own 
‘Vorld War experience, as well as by our experience 
luring the present defense program. 

Time and again Mr. Baruch has warned that, al- 
hough we need committees for counsel, we must have 
idministrators for action. Objective studies of the 
yperations of the original War Industries Board have 
indicated that its chief defect was that it was a com- 
nittee.** And when Congress passed price control legis- 
ation during the World War, authority was delegated 
lirectly to the President, who in turn delegated authority 
o individual administrators.** 

An emergency calls not for partisan, or group, or 
special or vested interest representation, with its neces- 
sary concomitants of delay, compromise and inaction. 
It calls for bold decision and rapid execution by an 
administrator in whom both authority and responsibility 
are centered, under the supervision of the President, who 
represents all classes and all groups in the community. 

Boards and commissions have proved useful in nor- 
mal times primarily to secure a continuity of policy 
and decision through the exercise of quasi-judicial and 
quasi-legislative functions, independently of the execu- 
tive. Ordinarily they are designed to operate over long 
periods of time, and gradually to implement a growing 
body of regulatory legislation.*® But this is an emer- 
gency. The duration we trust will be short. Adaptabil- 


34. Grosvenor B. Clarkson points out in his book, Industrial 
imerica in the World War (1923) that, “The degect of the War 
Industries Board as at first created was that it was a committee. 
Committees are good for counsel, but poor for action, and es 
pecially so when their authority is nebulous, and for lack of lead- 
ership they do not stretch it and strengthen it by use.” (p. 51) 


35. There was at the time considerable debate on whether the 
Department of Agriculture or a special Food Administrator should 
be given power to control food. The President, following a White 
House conference on May 12, 1917, issued a statement explaining 
that the normal activities of the Department of Agriculture for 
food production, conservation, and marketing should be carried on 
but that “The emergency powers asked for over distribution and 
consumption, imports and exports, prices, purchase and requisi- 
tion of commodities, storing, etc., should be placed in the hands of 
1 food administrator appointed by the President and directly re 
sponsible to him * * * the proposed administration * * ® is in- 
tended of course only to meet a manifest emergency and is to 
continue only while war lasts.” (Official Bulletin No. 10 of the 
National Defense Advisory Commission, May 21, 1917, p. 4). 

Section 25 of the Lever Act authorized the President to fix the 
rice of coal and coke. It also provided that “said authority and 
»ower may be exercised by him in each case through the agency 
the Federal Trade Commission.” The President appointed 
Dr. Harry A. Garfield, Fuel Administrator and delegated to him 
he price fixing authority. The exercise of this authority was sus- 
ained in MacDonald Coal Mining Co. v. United States, 56 Ct. Cl. 
140, affirmed on other grounds, 261 U. S. 608. Highland v. Russell 
Car & Snow Plow Co., 279 U. S. 253 


36. The Interstate Commerce Commission (in the field of 
ransportation) , the Federal Trade Commission (in the field of 
ompetitive practices) , and more recently, the Securities and Ex- 
hange Commission (in the field of financial practices) , are excel- 
lent examples of this salutary practice 
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ity and coordination will be at a premium. The Presi- 
dent, and the President alone, is responsible for the 
direction and coordination of the entire defense pro- 
gram. Billions of dollars have been appropriated by 
Congress for expenditure under his guidance. Legisla- 
tion has been enacted giving him authority to require 
priority for defense orders, to place compulsory orders, 
to requisition industrial plants, and to ration supplies 
for civilian use. This is no usurpation or aggrandize- 
ment of power. Under the Constitution, the President 
is our Chief Executive, and Commander-in-Chief of 
the Army and Navy; therefore he must shoulder re- 
sponsibility for the successful execution of the defense 
program which Congress has authorized. This is the 
crux of the matter and there is no other fundamental 
issue. Price control is not an isolated phase of this 
program; it is an integral part of economic mobiliza- 
tion for defense. To deprive the Chief Executive of 
authority for price stabilization in the defense program 
by the creation of an independent Board or Commission 
would be wilfully to ignore the teachings of history and 
experience. 

The pending bills delegate to the President authority 
to establish maximum prices by issuing “ceiling” regula- 
tions in accordance with standards prescribed by Con- 
gress. Thus, this legislation entirely avoids the problem 
involved in United States v. Cohen Grocery Co., 255 
U. S. 81, where the Supreme Court held unconstitutional! 
a provision of the Lever Act of 1917 making it unlawful 
for any person wilfully to make any unjust or unreason- 
able rate or charge for handling or dealing in necessaries. 
The fatal defect of that statutory provision was its un- 
certainty or indefiniteness. All those subject to its pro- 
visions were left to determine at their peril what was 
an unreasonable or unjust price. The pending bills 
impose no such risks since a particular price is not made 
unlawful until the President has established a ceiling. 

The standards in the pending bills are fully as defi- 
nite as those contained in comparable legislation upheld 
by the Supreme Court. United States v. Rock Royal 
Cooperative, 307 U. S. 533; Opp Cotton Mills v. Admin- 
istrator, 61 Sup. Ct. 524; New York Central Securities 
Corporation v. United States, 287 U.S. 12; Radio Com- 
mission v. Nelson Brothers, 289 U. S. 266. Not only must 
the maximum prices established be fair and equitable 
and in accord with the purposes of the act but they also 
must be established, so far as practicable, with due 
consideration for prices prevailing on a particular date 
before the legislation became effective. 

Congress need not specify more than is reasonably 
practicable in view of the type of regulation. It may 
set forth broad standards to be applied by expert 
executive agencies equipped to act with flexibility and 
dispatch. Sunshine Anthracite Coal Co. v. Adkins, 310 
U. S. 398. Congress need not set forth a mathematical 
formula for determining prices so long as it gives ample 
indication of the various factors to be considered. 
United States v. Rock Royal Cooperative, 307 U. S. 533, 
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at 577. Congress may accept the executive judgment 
as to the weight to be given the various factors. Opp 
Cotton Mills vy. Administrator, 61 Sup. Ct. 524, 533. 
Furthermore, the scope of the discretion which Congress 
may constitutionally accord to the Executive is increased 
in time of a defense emergency. See Dakota Central Tele- 
phone Co. v. South Dakota, 250 U. S. 163; United States 
v. Chemical Foundation, 272 U. S. 1; United States v. 
Curtiss-Wright Corp., 299 U. S. 304. 

In appraising the administrative procedure provided 
for the establishment of maximum prices it must be 
remembered that the establishment of such prices in- 
volves the exercise of delegated legislative power rather 
than quasi-judicial power. It follows that the procedural 
standards which must shape the character of the princi- 
pal administrative proceedings under the statute are 
derived from congressional rather than judicial hear- 
ings. As the Supreme Court has clearly indicated in 
such cases as Norwegian Nitrogen Products Co. v. United 
States, 288 U. S. 294, and Bi-Metallic Investment Co. v. 
Colorado, 239 U. S. 441, the constitutional requirements 
applicable to adversary or quasi-judicial proceedings are 
not relevant to the exercise of delegated legislative 
power, and Congress may properly provide for what- 
ever kind of proceedings it considers appropriate. As 
a matter of fact the pending bills require at least a 
shortened form of administrative hearing on written 


evidence at the request of any one subject to the pro- 


visions of a price regulation. 


Of course, any one subject to an administrative regu- 
lation establishing maximum prices is entitled to his 
day in court for the review of the regulation. The pend- 
ing bills provide for such review in an Emergency 
Court of Appeals, consisting of United States circuit 
and district judges, from which petition for certiorari 
may be filed with the Supreme Court. The questions 
for judicial determination are whether the regulation is 
not in accordance with law and whether it is arbitrary 
or capricious. These are the standards lor judicial re- 
view of the exercise of delegated legislative authority 
which the courts have laid down for use in the absence 
of any statutory provision on the subject. See American 
Telephone & Telegraph Co. vy. United States, 299 U. S. 
232, 236; Pacific States Box & Basket Co. v. White, 
296 U. S. 176. The pending price control bills provide 
these same standards for review of price regulations by 
the Emergency Court. If the statute were to authorize 
the courts to substitute their own judgment for that 
of the President on the fairness and equitableness of 
the ceilings established it would, in effect, require the 
courts to enter those realms of legislative policy from 
which courts, particularly constitutional courts, are tra- 
ditionally excluded. See Keller v. Potomac Electric Co.., 
261 U. S. 428; Federal Radio Commission v. 
Electric Co., 281 U. S. 464. ° 


Ge neral 


PRICE FIXING—A NECESSARY EVIL 
By HON. ROBERT A. TAFT 


United States Senator, Ohio 


1. Price-Fixing Power Usurped 
INCE February seventeenth, Mr. 
Leon Henderson, in his capacity 
as head of the Division of Price Stabi- 
lization of the National Defense Ad- 
visory Commission, and later as Ad- 
ministrator of the Office of Price Ad- 
ministration and Civilian Supply, has 
been issuing orders purporting to fix 
prices. These orders are all drafted 
like statutes, and make a pretense of 
being issued under legal authority 
and having the effect of law. Mr. 
Henderson secured an Executive Or- 
der authorizing him to “determine 
and publish, after proper investiga- 
tion, such maximum prices, commis- 
sions, margins, fees, charges, or othe 
elements of cost or price of materials 
or commodities, as the Administrator 
may from time to time deem fair and reasonable.” 
But no law authorizes the issuance of such an Executive 
Order. 
As a matter of fact, during that period there has not 
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been the shadow of statutory or con- 
stitutional authority for any such 
price fixing, although Mr. Henderson 
appeared before the Senate Agricul- 
tural Committee and claimed such 
power. His only argument seemed 
to be that during the World War 
the War Industries Board fixed prices 
without specific statutory authority. 
Most of the general price fixing 
affecting the during the 
World War was done by the Food 
Administration and the Fuel <Ad- 


public 


ministration, and was based on 
specific statutory authority in the 
Lever Act. The War 


Board dealt only with 


Industries 
materials 
needed by the government, and, 
largely because it had no authority, 
operated basically through agree- 
ments with the industries concerned. 

If Mr. Henderson has power to fix prices in the 
present state of the law, then the American people 


have no rights left under the Constitution, and Congress 
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\ight as well adjourn and go home. As a matter of fact, 

finally has admitted his lack of authority, and has 
resented to Congress a price-fixing statute, giving the 
to the President, which he 
Mr. The bill 


the administration has been introduced in 


broadest kind of authority 


1 turn may delegate to Henderson. 
rafted by 
1th Houses of Congress, and is being considered first 


the House of Representatives. 


2. Powers Granted by the Proposed Bill 


Ihe proposed bill grants all powers to the President 
ndividually, but provides that he may delegate his 
power to any “department, agency, officer or employee.” 

Ihe bill confers power to establish such a ceiling as 
vill be generally fair and equitable to buyers and sellers 
vhenever in the judgment of the President a price has 
isen, or threatens to rise, to an extent or in a manner 
inconsistent with the purposes of the act. He is directed, 
as far as practicable, to give consideration to the prevail- 
ing price on July 29, 1941, and to make adjustments for 
relevant factors as he 


such may consider important, 


including fluctuations, general increases 


or decreases in costs of production and transportation, 


“speculative 


and general increases or decreases in profits earned by 
sellers of the commodity” after July 29, 1941. The Pres- 
ident is also given power to establish ceilings for rents 
in defense areas. 

He is further given power to buy and sell commodi- 
ties at prices above the ceiling price, apparently in order 
and 
modities, where a shortage exists, without increasing 


to favor encourage high-cost producers of com- 
the ceiling price for the more efficient producers in the 
same industry. The act provides that agricultural price 
ceilings shall be at least 110% of parity. 

The President is given power to issue orders and 
regulations, and disobedience is punishable by fine and 
imprisonment, as well as by punitive damages recover- 
able by those who buy commodities above the ceil- 
ing price. A rather curious provision establishes an 
Emergency Court of Appeals, to consist of three or more 
judges to be designated by the Chief Justice of the 
United States from judges of the United States District 
Courts and Courts of Appeals. It is provided that any 
person who is aggrieved by a regulation or order may 
file a protest with this Court of Appeals, asking that 
it be set aside, in whole or in part; but the court has 
power to set aside a regulation or order only if it is 
found to be not in accordance with law, or arbitrary, or 
capricious. Since the fixing of any price is within the 
almost complete discretion of the President, it is diff- 
cult to see how a court could set aside any regulation or 
order likely to be issued. No such court would have 
power to review the reasonableness of price fixing unless 
the price fixed was overwhelmingly outrageous. 

The act not only covers commodities, but by defini- 
tion permits the fixing of prices on services of all kinds 
rendered in connection with the processing, distribu- 
tion, storage, installation, repair, or negotiation of pur- 
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chases or sales of a commodity, or in connection with 
the operation of any service establishment. This would 
seem to cover all services, including those of brokers, 
lawyers, repairmen, truck operations, etc. The act 
applies even to municipal corporations and states. 


3. Price Fixing A Dangerous Power 


The power to fix prices, even without the power to 
fix wages, is a very definite threat to individual freedom. 
If a government undertakes permanently to fix prices 
of commodities, not only for government purchase, but 
for every individual transaction in the United States, 
it means the regulation of literally millions of transac- 
tions every day of the year. It brings the government 
into the daily and hourly life of every citizen. It puts 
the existence of every business at the mercy of the gov- 
ernment. It means a steady extension of government 
control, for it is impossible to regulate one article suc- 
cessfully without regulating everything that competes 
with it. We found in the A.A.A. that we could not reg- 
ulate wheat and corn and cotton without going on to 
peanuts and potatoes. In order to control prices suc- 
cessfully over a long period of time, regulations must 
ultimately go on to fix all the practices in every busi- 
ness, for nearly all of those practices have some effect 
on prices. We have seen in the case of the railroads how 
the original power to fix rates has been extended until 
every action of the railroads today is practically con- 
trolled and directed by the government. The stagnating 
effect of that control of railroads is obvious, and, if 
extended to all industries in the United States, it would 
inevitably kill the initiative upon which progress 
depends. 

In the long run, in peace-time, price fixing must be 
abandoned unless wages also are fixed. When that result 
is finally reached, it is but a step to a complete sociali- 
zation of all business activity. I have frequently pro- 
tested against any such policy, except in the case of 
public utilities where a monopoly must exist by reason 
of the nature of the business. 


4. The Dangers of Inflation 


Nevertheless, today we face certain dangers which 
threaten to be even worse than price fixing. Because 
of the war in Europe and the policies adopted by this 
government, we face a serious danger of inflation. 
Prices already have begun to rise, and there is every 
evidence that they will continue at an accelerated pace 
if the government does not intervene. This: is due 
primarily to the tremendous defense program and 
operations under the Lease-Lend Act. In the year ended 
July 1, 1941, there was a government deficit of five 
billion dollars. In the year ending July 1, 1942, gov- 
ernment and lease-lend expenditures are likely to total 
twenty-five billion dollars, and our taxes, even with the 
current tax bill, are not likely to exceed fourteen billion 
dollars, leaving a deficit of eleven billion dollars. How- 
ever successful the effort to sell defense bonds, a great 


535 




















LEGAL ASPECTS OF PRICE CONTROL 


part of this deficit is going to be financed by the sale 
of bonds to the banks; that is by the banks extending 
billions of dollars of paper credit to the government. 
That money is promptly paid out for labor and mate- 
rials, and most of it is used immediately for the pur- 
chase of non-defense goods. Seven or eight billion 
dollars of purchasing power is going to be created out 
of thin air, and will expand production to its physical 
limit, not only in defense, but in non-defense activity, 
and will create a tremendous artificial boom in the 
United States. ‘The inevitable result will be a shortage 
of goods and a steady rise in prices, such as took place 
during the year 1916, just before we entered the World 
War. Inflation is all the more possible because of the 
possible expansion of private credit through the tre- 
mendous excess reserves in the banks, resulting from 
the government's gold policy and the general stagna 
tion of private industry during recent years. 

The result of such inflation threatens the security 
of the country. The government will have to pay more 
for the various materials it needs for the manufacture 
of defense materials. That danger can perhaps be held 
in check by the power to order priorities for govern- 
ment needs and by a patriotic appeal to manufacturers, 
but in the long run the government's costs are bound 
to be affected. More important still, the general market 
price rise will affect every individual in the United 
States and increase his cost of living. That in turn 
will force a rise in wages and a further corresponding 
rise in prices until a complete spiral upwards is estab- 
lished. A change in the whole price level is a tremendous 
hardship on all those who draw fixed salaries, on indi 
viduals living off the investments made from their past 
savings, on insurance policyholders, and on colleges and 
other institutions paying their expenses from endow 
ment funds. It is hard to exaggerate the injustice result- 
ing from a price increase which might easily amount 
in a year to 100%. 

But even this danger is less than that which will 
occur after the war is over. At best we face a danger- 
ous reaction when the defense program tapers off. If 
prices have risen to unnatural levels, that reaction is 
all the more violent. History seems to show that the 
more excessive the boom, the greater the depression. 
That means tremendous unemployment, hardship, in- 
justice, bankruptcy for countless businesses, and a con 
dition which may well threaten the permanence of 
our institutions. 

Alternatively the government may be called upon 
to go on with a policy of tremendous deficit spending 
in order to prevent a depression. If that policy is 
adopted, it may postpone the evil day, but ultimately 
the debt will become so large that it can only be met 
by repudiation and currency inflation. It is hardly 
necessary to say that a period of extreme currency 
inflation is even more dangerous to democratic institu- 


tions than a depression. 


536 


5. Remedies for Inflation 


I feel, therefore, that we cannot hesitate to grant 
the government power to do everything possible to 
restrain inflation during the war. There are a number 
of policies which can have this effect 

The most obvious one is to reduce the government 
deficit so that artificial purchasing power is not created. 
his can be done, on the one hand, by reducing non- 
defense expenditures, and certainly a billion dollars 
can be taken from those expenses if the President and 
Congress will cooperate in doing so. On the othe 
hand, we can raise more taxes. There is probably a 
limit to what can be done in this line, but I believe 
that we can safely go a considerable way beyond what 
is now contemplated. If the government is creating ten 
billion dollars in additional purchasing power, a way 
should be found to collect five billion dollars of it 
back in fair and equitable taxation. 

In the second place, the government should be given 
increased power to control the expansion of private 
credit, although this is not an immediate threat to be 
compared with the dangers arising from the expansion 
of public credit. It can remove the threat of further 
inflation through the President’s power to devalue the 
dollar and issue three billion dollars of greenbacks. 

Finally, we can give power to fix prices and wages, 
or both. This power cannot prevent inflation, nor 
can it prevent a gradual rise in prices. But it can slow 
up the process, and perhaps eliminate the possibility 
of runaway prices. If wages are not included, it is less 
effective, but I believe it can have a very successful 
effect even without wage control. Of course if wages 
do increase, prices will have to be gradually increased 
to conform to the increased cost of production. The 
idea that wages can be increased over a long period 
without an increase in prices, by decreasing profits, is 
completely untenable. Some companies may be able 
to absorb higher wages without increasing prices, but 
many other companies in the same industry, particularly 
the smaller companies, will be forced to the wall by 
such a policy. The way to reach the profits of the more 
efficient companies is by excess profits taxation, and 
not by holding down prices to an unreasonable level 


6. Price Fixing—With Safeguards 


I have come reluctantly, therefore, to the conclusion 
that power must be given to the Executive Departments 
to fix prices. I have come to that conclusion more re- 
luctantly because it is exactly the kind of planned 
economy measure which the New Dealers have been urg- 
ing for years in time of peace, when there was no justifi- 
cation for it. Everyone who desires to maintain the system 
of private enterprise must be suspicious of the manner in 
which such a law will be administered, for once it is 
adopted, those in charge of the present administration 
are not likely to forget their desire to make it a perma- 
nent policy of our economy. I believe, therefore, that 
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he statute should make perfectly clear that it is an 
lergency measure, granted for a particular purpose, 
ind to be administered with that purpose only in view, 
and not in an effort to socialize every industry in the 
United States. It should not be used to carry out 
ieories of the equalization of wealth, or the reduction 
normal profits, or any purpose except the preven- 
m of inflation. The bill which has been presented 
rtainly justifies some of the suspicions of its opponents. 
First, that bill provides that its provisions shall only 
rminate upon the expiration of one year from the 
ite of a declaration by the President, or the Congress 
concurrent resolution, that the further continuance 
i the authority is not necessary. In other words, the 
act is almost the same as any permanent act, because it 
mtinues until further action by the President or 
Congress. It should be stated parenthetically that the 
onstitutionality of the provision giving Congress the 
power to terminate the act by concurrent resolution is 
xtremely doubtful. In my opinion the act should 
terminate on a specific date, say July 1, 1943, unless con- 
tinued by Congress. That means that Congress must 
determine again in 1943, by positive legislation, whether 
the emergency still exists. 

his is all the more important because the preamble, 
ind the brief submitted in behalf of the bill by Mr. 
Henderson's attorney, suggest constitutional bases for 
price fixing which have no relation to the present 
emergency, and which attempt to justify the permanent 
power of fixing prices. Thus it is stated that one of 
the purposes of the bill is “to preserve the value of 
the national currency against the consequences of 
price and credit inflation.” If Congress can fix retail 
prices, for instance, on the theory that it is thereby 
“regulating the value of money,” then there is no longet 
any limit to the economic powers of the federal govern- 
ment, and nothing whatever left to the states. Another 
purpose stated is “to prevent economic disturbances and 
labor disputes which would result from unwarranted in- 
creases in prices, rents, and the cost of living,” and still 
another is “to obtain the maximum necessary production 
without undue profits to low-cost producers.” This sug- 
gests a complete socialization of industry, with a whole 
series of different prices for different producers, and no 
benefit whatever to the efficient producer by reason of 
his efficiency. In short, the preamble of the act, like a 
zood many acts passed in recent years, covers everything 
xcept the kitchen stove. In my opinion it ought to be 
educed to a very simple declaration of an emergency 
reated by the preparation for war. 

I believe the best basis for the present bill is the war 
power. Unquestionably a price-fixing statute could be 
vased to a large extent on the power of Congress over 
interstate and foreign commerce, although it is question- 
ible whether that could extend to retail prices and to 
he prices paid producers within a state. But if price 
fixing is ever to be undertaken in time of peace, it 
should be worked out on a peace basis and within the 
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limitations of the commerce power. I do not believe 
that the power of Congress to regulate the value of 
money can be expanded through economic theories to 
include the fixing of prices all over the United States 
in millions of transactions. Nor do I think that pre- 
vention of strikes or the bolstering of the national 
morale provides a proper constitutional basis for price 
fixing in time of peace. If it did, we might as well for- 
get local self-government and abolish the states alto- 
gether, for the same excuse could be used to justify any 
federal control of anything. 

There is, of course, a question whether the war powe1 
can be exercised in time of peace. But the case of 
Ashwander v. T.V.A., 297 U. S. 288, upheld the con- 
struction of the Wilson Dam under an act which was 
passed on June 3, 1916, before our entrance into the 
World War, in part at least under the war power. The 
Court said: “We may take judicial notice of the inter- 
national situation at the time the Act of 1916 was 
passed, and it cannot be successfully disputed that the 
Wilson Dam and its auxiliary plants, including the 
hydro-electric power plant, are, and were intended to 
be, adapted to the purposes of national defense.” That 
case might be construed to authorize acts relating only 
to direct preparation for military action, but I have 
little doubt that the Supreme Court will uphold a 
general control of prices on September 1, 1941, under 
the war power. While Congress has not authorized a 
declaration of national emergency, it has recognized 
the existing conditions abroad and the possibility of 
war, by the passage of the Lease-Lend Act and by the 
appropriation of billions of dollars for defense. In fact, 
it is out of that very appropriation and the resulting 
expenditures that the present crisis grows. 

If the bill is based clearly on the war power, then 
when the war is over it must come to an end, as it 
should. It will in the meantime eliminate all questions 
as to the constitutional power to control retail prices 
and intrastate prices. 

Second. Another fundamental objection to the pres- 
ent bill relates to the fact that it confers price-fixing 
powers on the President of the United States. Of course 
it is obvious that he himself cannot exercise those pow- 
ers. The bill, therefore, delegates to the President a 
power which Congress itself ought to exercise—the desig- 
nation of the agency to do the job. Furthermore, the 
price-fixing process is merely one step in the general 
problem of dealing with inflation, and it should be made 
part of a general plan of inflation control. Today we 
have this control divided between the Treasury, the 
Federal Reserve Board, the Office of Production Man- 
agement, Mr. Henderson, and many others. There is 
the same confusion which exists in the national defense 
program and in the housing program. The different 
officials of the government differ with each other, and 
often do so publicly. The fixing of prices in any in- 
dustry is a matter of tremendous importance to that 
industry and to the public, requiring thorough consid- 
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eration and the presentation of all points of view. To 
permit one man like Leon Henderson to issue an order 
here and an order there, often without consultation with 
those concerned, often without consultation with other 
government departments, is dangerous and unsound. 
In my opinion Congress should create a National Board 
of Inflation Control, and clearly indicate what its powers 
are. I suggest that the board might be made up of an 
Assistant Secretary of the Treasury, a member of the 
Federal Reserve Board, the Administrator of Prices, a 
member of the Office of Production Management, an 
Assistant Secretary of Agriculture, a member of the 
Bituminous Coal Commission, and the Federal Loan 
Administrator. These seven men should devote their 
entire time to the work of the new board, but represent 
in a sense the department from which they come. In 
addition to price-fixing power, I believe that board 
should have power to exercise the priority power, after 
national defense needs are taken care of, and the alloca- 
tion of materials between different manufacturers for 
non-defense purposes. They should have some power 
over credit. To that board should be given any addi 
tional powers which do not have directly to do with the 
defense program. The act should provide that before 
any price is fixed, the industry concerned have full 
opportunity to be heard before the entire board. 

It may be objected that the action of such a board 
would be too slow, and that some prices may get out 
of control while the board is conducting hearings. This 
difficulty could be met by giving the board, or an ad 
ministrator under the board, power to issue temporary 
orders, good for thirty days, until the board can act 
Furthermore the board should be required to hold heat 
ings at which all those who are affected shall be given 
the right to be heard. Hearings before an individual 
administrator, if he holds them at all, as Mr. Henderson 
does not, are likely to be a farce. His mind is already 
made up. 

Third. 
definition of commodities. The word “commodity” is 


Che present bill is extremely broad in its 


defined to include “services rendered in connection with 
the processing, distribution, storage, installation, repair, 
or negotiation of purchases or sales.” I see no need for 
any such wide power. In fact, | think that the board 
should not be authorized to fix the price of any com- 
modity until the President has made a special finding 
as to that particular commodity that such fixing is 
necessary in the national interest. This would at least 
suggest to the board that it should not undertake to 
regulate millions of transactions without adequate con- 
sideration. I doubt very much if it is necessary to in- 
clude more than a limited number of commodities, 
those in which a shortage exists, and there is no neces- 
sity to extend the power to give control over the price 
of services. 

It has been suggested that it is vain to control prices 
if wages are not controlled. Of course this would be 
true in the long run, but I doubt very much if it would 
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be true over the course of a few years. Wages move 
slowly and are usually fixed for a year at a time. In 
the World War prices were successfully fixed, withou: 
the fixing of wages. The bill perhaps might give som: 
general admonition to the Mediation Board that it is 
desirable to stabilize wages as far as possible in lin 
with the action of the price-fixing board 

Fourth. With reference to the practical methods o/ 
price fixing, I believe the present bill emphasizes th 
wrong theory. It is based primarily on ceiling prices 
for the manufacturer, for the wholesaler, and for th 
retailer. The most successful price fixing in the World 
War was done by the Food Administration. The central] 
feature of that action was the fixing of prices at the 
central market or exchange, on basic commodities only 
with the further establishment of various margins for 
manufacturing, wholesaling, and retailing. This process 
could perhaps be followed under the present bill, but 
certainly the present bill suggests an arbitrary fixing 
of prices, wholesale and retail, without much regard to 
cost or the tremendous variation in conditions which 
exists in different parts of the country. The word “ceil 
ing” is a kind of newspaper word, and I believe th 
power should be spelled out more definitely in terms 
of the fixing of prices and margins 

I believe further that the suggestion of a direct regu 
lation of profits should be eliminated from the bill, ex 
cept as profits are indirectly affected by the prescribing of 
margins between buying and selling prices. The way 
to take care of profits is to tax them through the excess 
profits tax. If the price-fixing agency is going to con 
cern itself with the persecution of everybody who seems 
to be making too much money, it is not going to have 
time to work out the tremendously complicated control 
necessary to regulate prices effectively 

Fifth. There are many other features of the present 
bill which I believe are open to objection, and no doubt 
the committees of Congress will consider carefully the 
various methods proposed for review and enforcement 
I shudder at the idea of permitting the requirement of 
licenses, with the arbitrary power given to shut down 
a business if regulations are violated. | should prefe1 
to rely solely on a criminal penalty to be prescribed by 
a court in accordance with the severity of the violation 
I'he question whether we should control rentals, which 
as a rule have merely local effect and little effect on 
the national economy as a whole, should at least be 
considered. 


Conclusion 


With hesitation and distaste I have come to the con- 
clusion that some form of price fixing is necessary. | 
believe, however, it should be a minimum power, con- 
fined to basic control, designed only to keep the general 
level of basic prices and the necessities of life from com 
pletely upsetting the economic level on which so many 
individuals and institutions depend for their existence 
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THE CODE OF EVIDENCE 
PROPOSED BY THE AMERICAN LAW INSTITUTE 


By PROFESSOR EDMUND M. MORGAN* 


Harvard Low School 


UNDERLYING CONSIDERATIONS 
A—The Nature of the Problem 


One who is confronted with the task of drafting a 
«le of evidence or of determining the advisability of 
lopting its provisions must face certain obvious facts 
to the nature and purpose of a law-suit, as to the 
resent condition of the law of evidence, as to the in 
flectiveness of procedural devices to prevent perjury, 
nd as to accepted notions of social policy affecting 
ympulsory disclosure of information. A lawsuit is not 
means of making a scientific investigation for the 
scertainment of truth; it is a proceeding for the orderly 
ttlement of a controversy between litigants. It usually 
nvolves an investigation of a dispute as to facts. The 
iatter to be investigated is determined by the parties, 
ho may eliminate many elements which a scientist 
ould insist upon considering. Prompt decision is de- 
nanded, for justice delayed is often justice denied. Post- 
ynement of solution until satisfactory data can be 
discovered, produced and collated is often impossible. 
lo fail to find for the moving party is ordinarily to find 
for his adversary. The tribunal for decision is composed 
f one or more persons, skilled in the law but not neces 
sarily skilled in the field of human experience which the 
lispute concerns, acting either alone or with a body of 
nen not necessarily trained in investigation of any kind. 
his tribunal must depend, for the most part, upon data 
presented by the contending parties; the rules govern 
ng the acceptable content of the data and the methods 
ind forms of presenting them must be almost instantly 
applied in the heat and hurry of the trial. Consequently 
one must begin with a frank recognition that nicely 
accurate results cannot be expected; that society and the 
litigants must be content with a rather rough approxi- 
mation of what a scientist might demand. One must 
realize also that in the settlement of disputes in a court 
oom, as in all other experiences of individuals in our 
society, the emotions of the persons involved—litigants, 
ounsel, witnesses, judge and jurors—will play a part. 
\ trial cannot be a purely intellectual performance. 
All this is not to say that the rules for conducting the 
nvestigation of the facts cannot be, or need not be, 
*On other occasions and in other legal periodicals I have written 
nuch—doubtless much too much—on many of the topics discussed 
n this article. Furthermore, I have written, and with the advice of 
he Chief Consultant, the Advisers, and the Council, have revised 
ind rewritten many comments on various provisions of the pro 
posed Code of Evidence. All of these I have used freely in prepar 
ng this article and have made no reference to any of the previous 


publications even where I have used identical phraseology. 
[E. M. M.] 
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rational. Quite the contrary. In such a setting it is 
especially important that artificial barriers to logically 
persuasive data be removed. With such a tribunal acting 
in such circumstances the exercise of superlative psycho 
logical powers is not to be expected. Rules calling for 
nice intellectual discriminations and unusual intellectual 
and emotional controls are impossible of application. 
Speaking generally, the tribunal should hear and con- 
sider those data which reasonable men confronted with 
the necessity of acting in a matter of like importance in 
their everyday life would use in making up their minds 


what to do. 


Present State of the Law of Evidence 

No abstract of Mr. Wigmore’s ten volumes, no collec 
tion of horrible examples is needed to demonstrate to 
lawyers that the existing law of evidence does not meet 
the requirements which these suggestions imply. The 
rules of evidence have been developed in myriads of 
cases, wherein the later judges have felt themselves 
bound by the doctrine of stare decisis to adhere to the 
pronouncements of their predecessors but bound also 
to avoid the absurdities which the simple application 
of these pronouncements would produce. In attempting 
to escape this dilemma they have engrafted qualifica- 
tions, refinements and exceptions upon the earlier rules, 
so that the law of evidence has grown irregularly and 
in haphazard fashion, one rule seeming to have no 
relation in reason to another. If an observer confines his 
view to a single compartment of the subject, he may 
not be shocked by the creature he finds therein; it may 
be curious but it will probably have some semblance of 
unity or uniformity. If, however, he breaks down the 
partitions between the compartments, he is amazed that 
anyone should contemplate turning into a single arena 
such diverse and antagonistic creatures. To put it in 
another way, the law of evidence is now where the law 
of forms of action and common law pleading was in 
the early part of the nineteenth century. Furthermore 
the rules of evidence have become so complicated as to 
invite comparison with those of equity pleading of which 
Story wrote that the ability to understand and apply 
them “requires various talents, vast learning, and a clear- 
ness and acuteness of perception, which belong only to 
very gifted minds.” Happily, anachronistic systems of 
pleading have been discarded. Many a present day lawyer 
has only vague notions about forms of action and most 
of them have never visited the legal museum where dust 
covers new assignment, the replication de injuria and 
the absque hoc traverse. Obstructive devices in practice 
and the tactician’s cherished privilege of concealing his 
real case for a surprise attack at the trial are slowly but 
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surely disappearing. It is time, too, for radical reforma- 
tion of the law of evidence. 


Fear of Perjury 

Some of the deformities in that law are due to the 
obsession of early judges and of earlier and later legis- 
lators that perjury can be prevented by exclusionary 
rules. This was the notion back of the numerous com- 
mon law rules which disqualified witnesses. It is the 
notion that is constantly urged against the expansion 
of exceptions to the hearsay rule. It exhibits itself in 
the curious decisions in some states that a witness may 
not testify to his own past or present state of mind. If 
there ever was a time when exclusionary rules prevented 
perjury, that time has long since passed. Given a litigant 
willing to commit or to suborn perjury, and complaisant 
counsel, no exclusionary rule will deter them. The wit- 
ness will be competent; the testimony put into his mouth 
will comply with the strictest requirements of the law 
of the forum in which it is offered; he will swear up to 
the pertinent headnote. Only the honest litigant will 
be hurt; he alone will be deprived of the benefit of the 
persuasive evidence. No rational code will contain an 
exclusionary rule resting on its supposed efficacy to 
hinder or prevent false testimony. 


Basis of Privileges 

Neither fear of perjury nor distrust of the capacities 
of judicial tribunals has any pertinence to a considera- 
tion of the wisdom or propriety of creating or retaining 
privileges against disclosure of relevant data. Such a 
privilege suppresses valuable evidence to which the 
trier of fact is competent to give its proper weight. So 
serious an interference with a rational inquiry can be 
justified only by accompanying social benefits of high 
worth. A mere sentiment or an outgrown theory as to 
relative social values cannot serve as a determining 
factor. It must, however, be conceded that the harm done 
to the litigant and to society by refusing to uncover the 
facts in a particular lawsuit may sometimes be out- 
weighed by the benefits inuring to society in general, 
under existing conditions, from preserving a confidential 
relationship or from affording protection against po- 
tential official oppression. 

A code of evidence, therefore, should be adapted to 
the needs and capacities of the tribunal which is to apply 
it, should depend on other measures and devices to 
control the manufacture and use of false testimony, and 
should not be unduly influenced by the currently ac- 
cepted rules, but must recognize that in some exceptional 
situations sound social policy may justify the deliberate 
suppression of the truth. 


B—Judges and Jurors 
As it is useless to attempt to frame rules of evidence 
or procedure as preventatives of perjury, so, too, it is 
futile to try to devise rules of evidence or procedure as 
means of producing satisfactory solutions of problems 
of fact from a tribunal assumed to be made up of 
medium or low grade morons presided over by a high 
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grade moron. No legislative enactment, no rules of 
court can serve as a substitute for intelligence and in- 
tegrity on the trial bench and in the jury box. That 
all this talk about the mediocrity or worse of the trial 
judges and the stupidity or worse of jurors has compara- 
tively little foundation in fact can be discovered by a 
little cross-examination. How many lawyers had rather 
submit their cases to the trial examiners of the numer 
ous administrative bodies than to a judge? How many 
cases involving huge sums of money and baffling prob 
lems are efficiently tried and justly decided in equity? 
As for the jury, subject to the guidance of the judge, 
how often would the judge’s decision vary from that of 
the jury? Who would prefer an average trial examiner 
of the N.L.R.B., for example, to a jury, even without 
the guidance of the judge? And why so many objections 
to every proposed impingement upon the jury's classic 
functions? It may be conceded that under our consti- 
tutions, litigants may insist upon submitting to a jury 
problems which ordinary men are incompetent to solve, 
problems which a judge could solve only after study and 
with expert assistance. But no rule of evidence or pro 
cedure car cure this. Only a constitutional amendment 
can avail: Consequently, our code of evidence must 
assume a trial judge of reasonable ability and of un- 
questioned honesty. It must assume also a jury com- 


posed of men and women of ordinary intelligence. 


Inconsistent Assumptions 

It must not, however, as does the common law, assume 
jurors whose capacities are for some purposes abnor- 
mally small and for other purposes abnormally great. 
It is the height of folly to suppose that a juror cannot 
be trusted to give proper weight to a prior contradictory 
statement of a witness as evidence of the fact stated, but 
can be trusted to give it proper weight as evidence of 
the credibility of the witness. It is equally fatuous to 
expect a juror in an action by a plaintiff against a master 
and his servant to give to an admission of negligence by 
the servant its proper weight as evidence in determining 
his personal liability and to treat the admission as non- 
existent in determining the master’s vicarious liability 
for the servant's conduct. It is likewise useless to attempt 
to impose upon jurors the task of properly applying 
evidence which is relevant upon two distinct issues, but 
is inadmissible upon one and admissible upon the other. 
In each of these instances the exercise of extraordinary 
mental and emotional controls is required to make the 
proper application; the courts are fully aware that they 
are asking the impossible, but they are confronted with 
the dilemma of totally excluding the evidence or of 
admitting it for a limited purpose. The problem, un- 
fortunately, arises in both jury and non-jury cases; and 
the only feasible solution is to admit the evidence. A 
code should, so far as possible, eliminate these absurdi- 
ties. It should recognize the capacity of jurors to exer- 
cise the same measure of judgment and common sense 
which they are called upon to employ in their everyday 
affairs, and no more. 
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Control by Adversaries 


One of the causes of the failure of the jury to give 


satisfactory service is the undue control over the trial 


which the adversaries have been given. It is well, no 
doubt, to require the adversaries to make clear the mat 
ters as to which they are at issue, for it is useless to con- 
sume the time and money of the state in investigating for 
the parties matters not in dispute between them. It is 

ll enough also to require them to produce the data 
which will enable the agents of society to settle the dis 
ite. The likelihood that the persons most interested in 
1c outcome will take the necessary steps to discover and 
roduce the available relevant data warrants this pro 
cedure. No doubt too a party must be given a fair 
opportunity to test and meet whatever is offered against 
him. All this, however, is a long way from saying that 
witnesses produced by a party ar his witnesses, his 
little champions; or that all the evidence received must 
be from percipient witnesses subject to cross examination 
concerning the matter perceived, and that no secondary 
evidence can be admitted. It is still farther from saying 
that the trial is to be 
pions of the contending parties; a battle of wits between 
their lawyers with the judge as umpire and the jury mak- 


a battle between the great cham- 


ing the decision without advice from the judge. 

The Code, then, must recognize the merits of the 
adversary system but must discountenance its excesses. 
It must assume a competent judge in control of the trial 
and a jury of ordinary intelligence entitled to receive 
and receiving the aid and supervision of the judge. 


C—Ad*missibility of Relevant Evidence 


How much weight shall be given to evidence is a 
question of judgment incapable of a priori determina- 
tion. The Anglo-American law has, as Professor Thayet 
has said, no mandate to the logical faculty. It does, in 
a few instances, refuse to receive one class of evidence 
where an obviously better one is available; but it always 
concerns itself with adrnissibility as distinguished from 
weight. In any rational inquiry, logically irrelevant 
evidence is excluded, and in judicial inquiries some 
logically relevant material may be either absolutely or 
conditionally rejected. A code of evidence should con 
cern itself primarily with admissibility, and in this 
respect it should be complete in itself. Consequently 
it should begin with a sweeping declaration that all 
relevant evidence is admissible, that no person 1s in- 
ompetent as a witness and that there is no privilege 
o refuse to be a witness or to disclose relevant matter 
r to prevent another from disclosing it. Then it should 


t up specific exceptions to this fundamental rule. 


Procedural Rules Affecting Evidence 
There are some procedural rules governing the time 
ind manner of presenting and objecting to evidence, 
the necessity of presenting it, and the effect of erroneous 
rulings in the process. If the commen law is to control 
in respect to these, much of the benefit to be derived 
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from changed rules of evidence will be lost. Conse 
quently the Code must make specifically applicable to 
these procedural matters the principles embodied in the 
New Rules of Federal Procedure. In addition, the utter 
confusion in the law as to Presumptions must be dis 
sipated and a simple, workable solution provided; the 
subject of Judicial Notice should be clarified and 


brought into harmony with modern conditions. 


Theory of Drafting Code 

In attempting to frame the necessary provisions to 
these ends, several courses are open. The first is to 
canvass all the situations in which pertinent questions 
have been answered by the courts and to devise a man 
date to the trial judge for each such case. This alone 
would not suffice, for obviously no draftsman or body 
of draftsmen, be they ever so wise and ever so ingenious, 
could possibly foresee all the new situations or all the 
variations of old situations which will be presented in 
the future. Each generalization would have to serve as 
the base for an elaborate superstructure of specifications 
and qualifications. To adopt such a method would be 
to produce a long, unwieldly enactment which would 
be in effect a restatement of the law of evidence similar 
to the restatements of the substantive subjects. Another 
course is to frame a very few, very broad general prin 
ciples, and direct the trial judge to apply them. This 
would serve a useful purpose only in case the decision 
of the trial judge is to be final and not subject to review. 
Otherwise each application of the general principle to 
a new situation would invite appeal. The third method 
is to draw a series of rules in general terms covering the 
larger divisions and subdivisions of the subject without 
attempting to frame rules of thumb for specific situa 
tions and to make the trial judge's rulings reviewable 
for abuse of discretion. This leaves to the trial judge 
much room for the exercise of a sound judgment; 
it does not hamper him with detailed restrictions, and 
tends to discourage useless appeals. The third plan has 
been adopted in drafting the proposed Code. 


II 


APPLICATION OF THESE CONSIDERATIONS 
IN THE CODE 
Discretion of Trial Judge 


The proposed Code leaves no room for doubt as to 
the power of the trial judge. His historic role as master 
of the trial is restored. He has complete control of the 
conduct of the trial. By Rule 3 he can ascertain whether 
the matter to prove which questioned evidence is offered 
is bona fide in dispute; if not, no exclusionary rule is 
to be applied. Under Rule 105 he is to see to it that the 
evidence is presented honestly, expeditiously and in 
such form as to be readily understood: to this end he 
regulates in his discretion such matters as the order in 
which evidence is to be offered and witnesses are to be 
called, the number of witnesses to be called for a single 
item, the conduct of counsel in examining witnesses, the 
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manner and scope of examination and cross-examina 
tion, the use of leading questions, of memoranda to 
refresh recollection, and of maps, models, diagrams, 
summaries and other devices for making testimony 
readily understandable, and the production of available 
documents on demand. And he may of his own motion 
exclude evidence which would be inadmissible if a 
proper objection were made or a proper claim of privi 
lege were interposed. Whenever the admissibility of 
evidence or the existence of a privilege depends upon 
the existence of a disputed fact, he determines whether 
the fact exists for the purpose of deciding whether the 
evidence may be received or the claim of privilege 
allowed. With the admissibility of the questioned evi 
dence the jury has nothing to do. If admitted, the jury 
must give it consideration with the other evidence; its 
weight is for them. In Chapter VI the judge is author 
ized to appoint expert witnesses and to see to it that 
they perform their functions efficiently. In various 
places, he is expressly directed to exercise his discretion, 
e.g., in Rule 618, to exclude certain documentary ev! 
dence unless the adversary has been furnished copies; 
and in Rule 1002, to take judicial knowledge of specified 
matters. The general language in which the Rules are 
drawn gives wide scope for the exercise by him of an 
honest judgment in the circumstances of the particula 
case. For example, Rule 702 makes no enumeration ol 
the specific situations which furnish a justification for 
the introduction of secondary evidence of the content 
of a writing. All the judge need find is that the original 
is unavailable for some reason other than the culpable 
negligence or wrongdoing of the proponent, or that it 
would be unfair or inexpedient to require him to pro 
duce the original; Rule 403 is the keystone of the arch, 
for it authorizes the judge to exclude otherwise admis 
sible evidence if he finds that its probative value is out 
weighed by the risk that its admission will (a) necessitate 
undue consumption of time, or (b) create substantial 
danger of undue prejudice or confusion of issues, o1 
(c) unfairly surprise a party who had not reasonable 
ground to anticipate that the evidence would be offered. 
This gives the judge ample control over evidence of 
comparatively slight probative value, and tempers all 


of the other rules under which such evidence may be 
admissible. Finally, the judge may by Rule 8 comment 
on the weight of the evidence and the credibility of th 
witnesses; and by Rules 6 and 7 no reversal can be 
ordered for error in the admission or exclusion of evi 
dence unless the reviewing court believes that a proper 
ruling would probably have had a substantial influenc: 
in produc ing a different result. ‘hus there runs through 
the whole Code the theory that the trial judge directs 
and controls the conduct of the trial, and that his action 
is final except where an abuse of his discretion results 
in material prejudice to the substantial rights of th 
losing litigant. 


Limitations upon Control by Parties 

I his, of course, carries as a corollary a limitation upon 
the influence of the adversary theory of litigation. Rule 
702 which requires the production of an original writing 
is designed to protect the adversary from suppression 
of the best evidence in cases where mistakes or deliberat 
misrepresentations are likely to occur and to be espe 
cially harmful. The Rules governing the reception of 
personal, authorized and adoptive admissions, like th 
common law, make admissible some evidence of ques 
tionable value, but the adversary may meet or explain 
it, and both counsel and judge may comment on its 
weight. The doctrine of vicarious admissions by joint 
owners, joint-obligors and “predecessors in interest as 
developed in some courts carries the adversary theory 
to unreasonable extremes, and is limited in the Code 
In like manner, in so far as the hearsay rule reflects that 
theory, the Code provisions liberalizing the common 
law rules, modify its effect. And the common law rule 
which forbids a party to impeach his own witness is 
entirely abrogated. 

Chis control of the judge with the accompanying 
limitations upon the adversary theory makes the trial 
a rational investigative proceeding and lessens th¢ 
dangers of confusing and misleading the jury. It conse 
quently justifies submitting to the jury almost all rele 
vant evidence which is not subject to exclusion on the 
ground of privilege. 

[To be continued | 





The Trial of Socrates, B.C. 399 


[ The following account of the famous trial of Socrates 
is from “Historical Trials” by Sir John Macdonnell, 
edited by R. W. Lee and pu blished at Oxford, 1927. We 
have taken it from Wigmore’s “A Kaleidoscope of Jus- 
tice” recently published by Washington Law Book Com 
pany. Ed.) 

“At the actual trial the course of procedure was this: 
First, the prosecutors spoke, in this case, all three, each 
probably taking a different line. Then came the wit 
nesses. Who they were and what precisely they said is 
unknown. We may conjecture what was the line of at- 
tack of the prosecution; it is probably to be inferred from 
the reply, assuming that Plato’s Apology records ac- 
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curately the real speech of the accused 
“I need scarcely remind you of the character of th 
defense. It is manly and uncompromising. . . . Socrates 
secks first to remove the weight of prejudice against him, 
the attacks of his old enemies, going back to the time of 
[Aristophanes’ play of] The Clouds. He examines the 
origin of this prejudice. He finds it in this 
‘I go about the world obedient to the god, and search an 
make enquiry into the wisdom of any one, whether citizen or 
stranger, who appears to be wise; and if he is not wise, then in 
vindication of the oracle I show him that he is not wise; and my 
occupation quite absorbs me, and I have no time to give either 
to any public matter of interest or to any concern of my own 
but I am in utter poverty by reason of my devotion to the god.’ 
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LORD HALIFAX SPEAKS TO THE BAR’ 


| is a great pleasure to be the guest of the Federal 
Bat 
mingled with some apprehension at meeting so many 


Association, even if that pleasure has been 


presentatives of the legal profession. Lawyers as a race 
people whom I have always held in considerable 
pect; such respect, indeed, that I have always wished 
The further | 


keep them at a distance was away 


e safer I felt 


\ friend of 
ngland once told me that a friend of his, even higher, 


mine high in the legal profession in 


id said to him, ‘When I was young at the bar, I lost a 
Atte 
won a lot of cases I ought to have lost. 
had Ihat 


ind is typical of the legal profession as a whole and 


1 of cases I ought to have won I got older, 


Substantial 


istice, therefore, been done.’ attitude of 


iows What broad-minded views lawyers can some 
mes take 
But one special reason fo pleasure at being your 


est is the fact that your society so definitely repre 
nts one side in this stupendous struggle in which we 
ire now engaged 

Those who stand tor the law are today the lineal de 
cendants of innumerable men renowned in their genera 
ion who have realised what the development of law has 
neant to human society 


All human progress has depended upon the concep 
tion of law between nations, between the State and the 
individual, and between individuals. And law has been 
the means by which respect has been secured for the 
pledged word, security has been given against injustice, 
ind liberty has been protected 


No society, national or international, can possibly 
xist if no value attaches to the pledged word. Life 
indeed always proceeds on the basis of probability rather 
han of certainty, and it is by assurances and undertak 
ings that we attempt to reinforce this basis of prob- 
ability. Without this, life speedily reverts to the jungle 
in which men live in perpetual fear, much as the un- 
tutored tribesmen of the northwest frontier of India 
used to live, and live still in some parts today 

lo protect liberty and to secure men against injustice 
has been the object of the great constitutional instru- 
nents which have made your history and ours—Magna 
Carta—Habeas Corpus—Declaration of Independence— 
Bill of Rights—and, in the sphere of legislation, the great 
Reform Bill in England, passed, I am glad to think, by 
ny great grandfather, Lord Grey, and the passing of 
vhich my own grandfather, then a member of the House 
announce to the crowded 


302 to 301 


~~ Commons, was able to 


House had been by one vote 


We have constantly seen, therefore, three stages in this 


*Address by the British Ambassador, Lord Halifax, before the 
Federal Bar Association, Washington, June 16, 1941 
VoL. 27 
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long process. First, the assertion by the State of the main 
principles which it deemed important; second, the devel 
opment of practical machinery for giving effect to them, 
such as, for example, the development of trial by jury; 
and thirdly, the protection of these principles by the 
courts. 

It is interesting to observe the different methods by 
which you and we have sought to restrict the Executive 
from interfering with the Legislature and with the 
Judiciary. 

We have followed different plans, which I do not 
here discuss, but one matter may be of interest, and ts 
not perhaps generally known, either here or in England 
On each occasion of the Opening of Parliament, after 
the King's Speech has been formally read, cach Hous 
meets again later in the day, and the Lord Chancelloi 
and the Speaker respectively, “having,” as the phrase 
goes, “for the sake of greater accuracy secured a coy, 
read the Royal speech again. But before they do this in 
cach House, the Leader rises and asks leave to introduce 
a Bill concerning either “Select Vestries” (whatever they 
are!) or “Outlaws,” in order to assert the right of Parlia 
ment to legislate apart from the permission given in the 
speech. 

As a result of this development we have both learnt 
that law and liberty are opposite sides of the same coin, 
and that neither will long exist without the other. 

It has been natural therefore that we should have 
been led on from law to liberty, and that as the idea of 
liberty has grown, so law has more and more come to be 
the outward and visible expression of the common social 
thought and conscience of the nation. 

On these twin foundations the United States and th« 
British Commonwealth of Nations have both tried to 
find the right balance between the individual and the 
State, and have both stood for the same standards b« 
tween States. Both still have work to do. We, having 
learnt the lesson that you taught us in 1776, have real 
ized that freedom is the true foundation, not of uniform 
ity, but of unity. That process is complete in our Do 
minions, is still in course of development in the Crown 
Colonies, and most of all is taking shape in the great 
dependency of India. 

I would have you keep certain broad facts in mind 
when people speak of India. A total population of three 
hundred and fifty millions, of which roughly one quar- 
ter is included in the Indian States. 

Of the balance in British India one hundred and 
seventy-seven millions roughly are Hindus, and nearly 
seventy million Moslems. 

British India itself is divided into eleven Provinces, 
some the size of France, under Indian Ministers, presid 
ed over by an Indian Prime Minister, to whom are en 
trusted all internal affairs of the Province, including 
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justice, police, education, health, irrigation, agriculture 
and so on. These Ministers are responsible to the legis- 
lature and to the electorate, subject only to certain safe- 
guards in the hands of the Governor, for the main- 
tenance of peace in grave emergency and for the protec- 
tion of minorities. 

The difficulty of full responsible government at the 
centre is therefore twofold. Firstly, that it necessarily 
implies control by British Indian politicians of all-India 
matters, such as tariffs, communications and central 
finance, in which the Indian States are as closely inter- 
ested as the British Indian Provinces. Here clearly the 
solution must be that incorporated in the government 
of India Act, 1935; namely federation, under certain 
safeguards for the efficient maintenance of defense and 
conduct of foreign policy. 

The second difficulty arising in the centre is the dis- 
tribution of power between Hindus and Moslems, and 
that problem can only be solved by agreement of the 
great communities, which is not yet forthcoming. 

But I hope I have said enough to show that our pur- 
pose in India is to work for a United States of India, 
free to manage its own affairs, and based on the agree- 
ment of its several component parts, British India and 


the States, Hindus and Moslems. We shall do whatever 
we can to achieve this end, for just as the aeroplane is 
built for the air, the racehorse to gallop, the cow to give 
milk, so the Anglo-Saxon race can work for no other end 
than that of liberty. Nor do either you or we understand 
any purpose or treatment of policy except interpreted in 
terms of freedom. 

We have often asked ourselves what is the mental 
picture that we see when we think of England. Is it some 
familiar country scene of which we have memories, 01 
is it some great industrial district such as Shefheld and 
the West Riding of Yorkshire, or does it come to us in 
terms of persons or long forgotten impressions of a 
happier past? For some it will have meant one or all 
of these things. But today I venture to think that when 
we think of England, we think rather of the personifica- 
tion in one unit of the single will of forty million people 
for the defense of liberty. And it is because we know 
that the moral values which have brought us to this con- 
clusion are yours no less than ours, and because we know 
that, holding this faith, you are giving us in ever increas- 
ing volume the material means necessary to secure vic- 
tory, we are supremely confident of the issue of this grim 
contest with which the world is now being torn. 





The United States Court for China 


Ry HON. MILTON J. HELMICK 


Judge, United States Court for China 


[The author of the following article has been Judge 
of the United States Court for China for several years. 
He has had a distinguished career, for in addition to 
the interesting and important post which he now holds, 
he served for some years as Attorney General of New 
Mexico. Secretary of State, Cordell Hull, has recently an- 
nounced that the United States would consider surren- 
dering its long-standing extraterritorial rights in China, 
provided other nations would do likewise, and provided 
that China wished such action taken. More recently still, 
China has announced its appreciation of Secretary Hull's 
statement, and its hope that such a result may be 
achieved. The following article is therefore most timely. 
Ed.) 

OMEWHERE on the rolls of duly licensed lawyers 

in the United States there may be the name of a 
man with sufficient qualifications to be judge of the 
United States Court for China but if he were discovered 
and brought to bay he would surely prove too sagacious 
to take the job. He would be expected to preside over 
a court of supposedly limited but virtually general 
jurisdiction in law and equity, besides statutory proceed- 
ings under general Acts of Congress and those applicable 
to the District of Columbia, crimes, probate, juvenile 
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court and appeals from consular courts. For ordinary 
everyday judging he should know all the substantive 
law there is on any subject, federal procedure and prac- 
tice, state court methods and function, all about extra- 
territoriality, a little international law, a smattering of 
the laws of other countries, something of Chinese law, 
a great deal about China in its bewildering mass, a lot 
about international politics, considerable about diplo- 
matic usages, a bit of anthropology and a modicum 
about bomb-dodging. Curiously, he need not know that 
elusive thing called the Chinese language. Additional 
desirable qualifications of a less tangible nature may be 
summed up as high and crafty ability for broken field 
running on behalf of the team representing substantia! 
justice. 

It is not the purpose of this article to give a technical 
review of the origin, jurisdiction and function of the 
United States Court for China. That job has been well 
done several times and for an excellent and compre- 
hensive discussion the reader is referred to Prof. Wil- 
loughby’s Foreign Rights and Interests in China and 
especially to Chapter XXII on Extraterritoriality in 
China, Chapter XXIII on Extraterritorial Courts in 
China and Chapter XXIV on The Law Applied in Extra- 
territorial Courts. The instant article is written sans 
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THE UNITED STATES 


footnotes with a minimum of citation, simply to tell 
something of the actual work of the court in practical 
everyday operation 


The Court in Operation 


It is of course essential to note a few basic things. 
Che court exists by virtue of century-old treaties be- 


tween the United States and China whereby the latter 


accorded extraterritorial rights to Americans in China. 
Some of the other nations enjoying extraterritorial rights 
are Great Britain, France, Italy, Japan, Belgium, Switzer- 
land, Norway, Brazil, Denmark, and Sweden. On the 
other hand, Germany, Austria, Hungary and Russia 
lost theirs as a result of the last world war, and conse- 
quently their citizens are subject to the laws and courts 
of China. The effect of extraterritoriality is to subject 
the foreigner enjoying the privilege to the laws of his 
own country instead of the laws of China. 

After the treaties and until the creation of the United 
States Court for China in 1906, American judicial func- 
tion was vested in the consuls of the United States 
stationed throughout China and most nations enjoying 
extraterritorial rights today still employ a similar sys- 
tem. France and Italy have specialized judges and court 
staffs within the consular set-up but only the United 
States and Great Britain have separate autonomous 
courts. 

The act creating the court gave it jurisdiction “in all 
cases and judicial proceedings whereof jurisdiction” 
was exercised prior thereto by consuls and ministers. 
For good i:neasure the act further provided that where 
“the treaties and the laws of the United States now in 
force with reference to consular courts . . . are deficient 
in the provisions necessary to give jurisdiction or to 
furnish suitable remedies, the common law and the law 
as established by the decisions of the courts of the 
United States shall be applied.” 

The jury system does not obtain in the United States 
Court for China and even a capital offence is tried by 
the judge alone. On the familiar theory that the con- 
stitution does not follow the flag, jury trials have not 
been considered essential in an extraterritorial juris- 
diction and in the case of Jn re Ross, 140 U. S. 479 the 
Supreme Court of the United States specifically so de- 
cided. Except for absence of jury trials, the Bill of 
Rights is otherwise scrupulously respected as a matter 
of primary American principle and legal policy. The 
British court maintains the customary jury system us- 
ing six-men juries 


Personnel of Court 


In setting up the United States Court for China, 
Congress doubtless intended to create something in the 
image of a federal district court and provided for a 
district attorney, marshal, clerk—all appointed by the 
President, and a commissioner. The commissioner is 
only for Shanghai, and he acts as ex-ofhcio judge of the 
consular court in that place. The headquarters of the 
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court are at Shanghai, but the court has to cover the 
whole Republic of China and the statute provides that 
yearly sessions shall be held at Tientsin, Canton and 
Hankow, and that the court may sit in any other place 
in China where there is an American Consulate if busi- 
ness requires. The provision for annual sessions in the 
three cities mentioned is considered directory instead 
of mandatory and in recent years no sessions have been 
held at Hankow although regular trips have been made 
to Tientsin and Canton. The bulk of the business is in 
Shanghai, although there is usually a fair-sized docket 
at Tientsin. 
Business of the Court 

A volume of light reading could be written about the 
strange and amusing things which pass through the 
court. No case, it seems, is ever routine and even the 
procurement of a default judgment on a promissory note 
will surely develop some queer angle. Frequently the 
court room looks like a picture-book oriental scene by 
reason of the costumes and language of the litigants, 
witnesses and spectators; but an earnest and almost pa- 
thetic effort is made to retain the atmosphere and prac- 
tice of a “homeside” court, although constant conces- 
sions have to be made to local conditions and customs. 
The court employs a full time Chinese interpreter who 
is not a classicist but a practical linguist who can grapple 
with Shanghai dialect, mandarin, Cantonese and various 
provincial dialects. The court can rarely act stricto jure. 
The Chinese widow of a coolie who has been killed by 
an American motorist may want to bring action for the 
death of her husband, but the District of Columbia 
Death by Wrongful Act statute vests the action in an 
administrator and Chinese courts do not appoint ad- 
ministrators where there is neither property nor dispute 
among the family. So the Chinese widow brings into 
court only a little red paper with some black scratches 
on it which the other members of the family have given 
her and then the court says everything is all right and 
she can be a plaintiff. 


What the Spectator Sees 

The stranger sitting as a spectator at a trial will be 
bewildered by the use of strange terms and unintelligible 
references although the meanings and connotations are 
perfectly clear to the lawyers, litigants, witnesses and 
judge. The spectator will hear the terms “compradore,” 
“‘key-money,” “Pootung-side,” “extra-settlement road,” 
“godown warrant,” and many others which attorneys 
rarely take the trouble to explain on the record so that 
they would be plain to an appellate court. However, 
in a recent trial in a war risk insurance case the attorneys 
attempted to make the record clear on all localisms be- 
cause it was supposed the case would be appealed what- 
ever the decision. The time and effort required nearly 
exhausted everybody. When a Chinese witness said 
he “had to cross the Garden Bridge” the implications 
were instantly apparent to everyone in the court room, 
but much testimony and even exhibits were required 
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to explain them on the record. The reader may visualize 
“crossing the Garden Bridge’ in pictures of a lovely 
lily pond, a graceful arched span and gilded pagodas, 
but the people in the court room knew the bridge is 
an ugly iron thing over the smelly Soochow Creek be- 
tween that portion of the International Settlement 
which is in the defense sectors of the American Marines, 
British forces and Shanghai Volunteer Corps, and that 
portion which the Japanese forces occupy; that both 
sides of the creek are within the International Settle- 
ment where the municipal authorities function but to 
a lesser extent in the one than in the other; that Western- 
ers may cross the bridge with comparative freedom but 
Chinese must undergo inspection or at least scrutiny 
and must uncover and bow to the Japanese sentry; that 
at various times passes may or may not be required for 
trucks to cross, etc. The term “extra-settkement road” 
would require pages to explain. The term “compradore” 
denotes a Chinese agent-manager connected with a 
foreign business firm in a relationship entailing duties, 
liabilities and privileges which simply cannot be ex- 
pressed in Anglo-American legal terminology. 


Conflicting Jurisdictions 

Problems arising from jurisdiction over persons, which 
is limited to American citizens, intrude in every phase 
of the court’s work. A non-American witness cannot 
be made to answer questions because the court has no 
power to punish him for contempt. In one important 
case of unusual public interest several non-American 
expert witnesses brought their consular officers to sit 
beside them on the witness stand and advise them what 
questions they should or should not answer. It was 
done courteously but firmly. A non-American whose 
interest in the subject matter of litigation is suggested, 
cannot be brought in as a party unwillingly by the 
process of the court. 


Foreign Settlements and Concessions 


There is much misconception about foreign settle- 
ments and concessions and many people in America 
seem to think they limit or affect the court’s jurisdic. 
tion in some manner. On the contrary, settlements and 
concessions have nothing to do with extraterritoriality 
although both represent the same sort of political sub- 
serviency which China has permitted. The writ of the 
United States court runs in the French concession at 
Shanghai and in the various concessions at Tientsin and 
other places the same as in China at large, and the 
court's jurisdiction is the same inside and outside the 
various settlements and concessions. In Tientsin and 
Canton the court sits in American consulates which are 
located in the British concessions. Settlements and con 
cessions are foreign administrative entities but thei: 
soil is the soil of China, and necessarily there are no 
municipal courts. Municipal ordinances and local regu- 
lations are enforced against Americans by the United 
States Court for China and the American consular courts 
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throughout China as a matter of public policy in the 
obvious interest of fairness and good order so long as 
the local regulations do not offend American law and 
are not prejudicial to American rights, although it is 
hard to find any legal basis for including local regula 
tions within the body of law extended to the court. The 
United States Commissioner at Shanghai holds traffic 
court every Friday morning for American motorists 
charged with violating regulations of the International 
Settlement, the French concession or the outside muni- 
cipal area, but he can ordinarily manage to fit the of- 
fense under some section of the District of Columbia 
traffic provisions if he cares to take the trouble. 


American Bar in China 

There are about 20 members of the American Bar in 
Shanghai and 4 in Tientsin. Most of them are “old 
China hands’ who have practised in the United States 
court for many years and it is interesting to observe how 
typical of the American legal fraternity they remain in 
spite of long residence abroad. The admission and dis- 
cipline of attorneys is regulated by rule of court. One 
who has never been admitted in the United States may, 
if he is a graduate of a recognized law school, be ad- 
mitted to practise in the United States Court for China 
on passing a complete and conventional bar examina 
tion given by the bar examining board of the court. 
Those coming from the United States with credentials 
may be admitted after passing an examination on the 
one subject of extraterritoriality. A non-American law- 
yer under court rules may appear and plead in the court 
by courtesy extended in each case if his own national 
court extends a reciprocal privilege to American law- 
yers. The Ninth Circuit Court of Appeals has held 
that a mixed partnership (one between an American and 
a non-American) for the practice of law, is not contrary 
to public policy in the China jurisdiction. However, 
no mixed partnerships exist. 


Future of the Court 

The future of the court is in the laps of the Gods, o1 
rather the statesmen who direct the destinies of nations 
and continents, and the fate of the court will be de- 
termined by America’s position and attitude in China 
after peace has finally come to Asia. It is inevitable, of 
course, that extraterritoriality must go. In spite of war 
conditions, the Chinese are training many lawyers and 
are making great efforts to build up and maintain a 
modern judicial system. In the past Continental legal 
advisors have turned China toward a Continental code 
basis of law but there are increasing indications that in 
the future China will be likely to veer more and more 
toward the Anglo-American conception. In the mean- 
time the United States Court carries on and the judicial 
branch of the United States government operates on 
the Yangtsze the same as on the Potomac—not exactly 
the same maybe, but at least in the best approximation 
the United States Court for China can manage to achieve 
considering what it is up against. 
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MR. TOMPKINS RESTATES THE LAW 


By HON. HERBERT F. GOODRICH 


Adviser on Professional Relations, American Law Institute; 
Judge of the U. S. Circuit Court of Appeals, Third Circuit. 


HE Supreme Court decision in Erie Railroad v. 
Tompkins' and the American Law Institute’s Re- 
statement of the Law seem at first thought to have 
othing to do with each other, however important each 
nay be by itself. Nevertheless, the two do have signif- 
cance together and the writer hopes to demonstrate 
hat fact in this short discussion. The significance is 
greatest for the federal judge and for the lawyer who 
wractices in federal courts, but the point which lies 
yack of it has importance for state as well as federal 
urisprudence. 
Erie Railroad \ 


ases which one learns to cite by name. It has called 


Tompkins is one of those leading 


forth a welter of essays, notes and comments, many of 
hem very good. That straw need not be threshed over. 
Federal courts are now required to look to state de- 
isions on matters of state law; there is no longer to be 
in independent federal doctrine of “general commercial 
law.” Thus we have, through this leading case and the 
new federal rules, a reversal of the old form; the federal 
court now gets its state substantive law from the state 
decisions and its adjective law from rules of federal 
procedure, whether it sits in Wisconsin or Delaware. 
Chere are still many unsettled questions which are not 
raised in Erie Railroad v. Tompkins. But one thing 
is clear, and that is the Supreme Court decisions which 
follow show a clear tendency to extend and not curtail 
its effect. Federal courts are to follow state decisions 
even when the latter are from intermediate courts and 
not final authority.2 A federal judge, in a diversity 
f citizenship case, decides the conflict of laws ques- 
tions involving the application of the law of another 
state in accordance with the local rules of the conflict 
of laws.* He is even subject to the local notions of 
lomestic policy in such cases.‘ 

Lawyers and judges have their own notions about 
the desirability of all this. Some federal judges do not 
like it. It limits their scope of freedom of decision and 
it also, ad hoc, makes them subordinate to a state 
court.’ But surely it is good general policy that a 
suitor’s rights and liabilities should not vary from court 
to court. Wholly fortuitous circumstances which give 
the federal court jurisdiction, although the question 


1. 304 U. S. 64 (1938 
2. West v. American T. & T. Co., 311 U. §. 223 (1940) ; Fidelity 
Union Trust Co. v. Field, 311 U. S. 169 (1940); Six Companies 
Highway Dist., 311 U. 8. 180 (1940); Stoner v. New York Life 
Ins. Co., 311 U. S. 464 (1940). 
3. Klaxon Co. v. Stentor Electric Mfg. Co., Inc., 61 S. Ct. 1020 
1941); Miller v. Needham, C.C.A. 3d, June 17, 1941. 
4. Griffin v. McCoach, 61 S. Ct. 1023 (1941). 
5. An extreme illustration is seen in Vandenbark v. Owens 
Illinois Co., $11 U. S. 538 (1941) where a federal court following 
a decision of the highest state court was reversed because, after 


ts ruling, the state court reversed itself. 
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involved is purely one of state law, should not make a 
difference in substantive rights. The present trend in 
the decisions supports this general policy strongly. 

It is well enough to say that a federal judge shall 
look to state sources for state law. If there is a statute, 
it continues to govern, as it always has. Erie Railroad 
v. Tompkins did not give us anything new on that. 
But assume that no statute settles the point of state 
law. The question presented is the common law of a 
state. It may be that the “internal” law of the state in 
which the court sits controls or it may be that the law 
of another state must be referred to, for a case before 
the federal judge on diversity of citizenship often in- 
volves facts occurring across state lines. In either event, 
the federal judge takes judicial notice, in this type of 
case, of the laws of other states of the United States.* 
If the law of another state is involved, the federal judge 
makes the same reference to it as would a state judge 
in the same type of case. And if counsel see their prob- 
lem in the same way as the judge must see it, they will 
give him some help in locating appropriate references 
to the law of whatever state is involved. But members 
of the bar whose practice concerns mostly local trans- 
actions are not always alert to the conflict of laws 
questions involved in a two-state case. Still less are 
the implications of Erie Railroad v. Tompkins to the 
federal judge’s two-state problem understood. Fre- 
quently the judge may have to go it alone. 

The first reference is undoubtedly to the statutes and 
the reported decisions of the state whose law is in- 
volved. It is evident that federal judges are going to 
have to do more searching in state digests and in re- 
ports of state decisions than they have ever had to do 
before; and that federal court libraries have got to have 
something more in them than Supreme Court reports, 
Federal Reporter and U.S.C.A. If an authoritative local 
decision is found which governs the case, the judge may 
breathe a sigh of relief. Whatever he may think of the 
local decision, it governs the instant case for him and 
all he needs to do is apply it. But the surprising thing 
to discover is how many gaps there are in the judge 
made legal fabric in any state. 

These gaps we learned about in an interesting experi- 
ment which was made in connection with the American 
Law Institute’s work. The Institute had completed its 
Restatement in Contracts, Agency, Conflict of Laws, 
Trusts, a part of Torts and a portion of the work in 


6. Owings v. Hull, 34 U. S. 397 (1835); Lamar v. Micou, 114 
U. S. 218 (1885); Hanley v. Donoghue, 116 U. S. 1 (1885); 
Wigmore on Evidence, 3d Ed., § 2573; 3 Beale, The Conflict of 
Laws, § 624.1; Goodrich on Conflict of Laws, 2d Ed. 1938, § 80. This 
rule as to judicial notice is not affected by Erie Railroad v. 
rompkins. Gallup v. Caldwell, 120 F.(2d) 90 (C.C.A. 3, 1941). 
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MR. 


Property. The Restatements had been based on case 


law but not the case law of any one individual state or 


group of states. 

The Institute had endeavored to express the Ameri- 
can law taken as a whole and, of course, where there 
was a division of case authority on a given point, the 
choice of one of the conflicting views had to be made. 
Several years after the work on Restatement had begun 
the Institute requested the cooperation of Bar Associa- 
tions, Law Schools and interested individuals in mak- 
ing local studies in which the state decisions in the indi- 
vidual state were compared with the Restatement. An- 
notations resulting from such studies are to assist the 
user of the Restatement by giving him the picture of 
his local law against the background of the general 
American view as shown in the Restatement. They 
show the reader whether local authorities are in accord 
with the Restatement, or contrary to it, or doubtful, 
and, finally, whether there is no. local authority. This 
last question is the significant one for the moment. 

Based on an examination of 80 different volumes of 
state annotations in the various subjects we come out 
with the result shown in the following table: 


No Local No Local 

Subject Authority Subject Authority 
Agency 38.5% Property 49.2% 
Conflict of Laws 47. % Torts 46.4% 
Contracts 26.4% Trusts 37.1% 


The breakdown of this composite total in the different 
subjects from state to state, will, of course, show con- 
siderable variation. In a commercial subject like Con- 
tracts one would expect to find the law pretty well 
settled, at least in the older states. Yet even here, 
Florida has no local authority in 39% of the proposi- 
tions enunciated in the Restatement of Contracts. Mis- 
sissippi has none in 44%. Pennsylvania has left un- 
answered, as yet, 22.3%. In New York the percentage 
of no local authority in this subject drops to 6.4. In 
the law of Agency, Indiana has no local authority in 
41% of the sections in the Restatement of Agency; 


Georgia has none in 36.5%. Perhaps the gap which 


TOMPKINS RESTATES THE LAW 


somehow must be bridged is best shown in the figures 
concerning the Restatement of Conflict of Laws, where 
points, until recently, have not been litigated as fre- 
quently as in Contracts or Agency. 

Analysis of a group of annotations in the field of 
Conflict of Laws showed absence of local authority as 
set forth in the following table: 


No Local No Local 

State Authority State Authority 
Alabama 50.7% Mississippi 59.8% 
California 30.9% Missouri 37.4% 
Colorado 18.2% New York 20.1% 
Illinois 16.1% Oklahoma 42.9% 
Indiana 56.1% Pennsylvania 23.4% 
lowa 50.8% Rhode Island 50.3% 
Louisiana 36.4% Tennessee 73. % 
Maryland 45.7% Texas 60.4% 
Massachusetts 50. % West Virginia 14.3% 
Minnesota 62.3% Wisconsin 51. % 


These figures are highly significant. The federal judge 
under Erie Railroad v. Tompkins must refer state ques 
tions to state law, and state questions include those ques- 
tions concerning reference to the application of the laws 
of other states. Yet when the federal judge turns to see 
what his rule refers to, he finds no answer in 50% of 
the propositions included by the Restatement. Of course, 
that does not mean he will find no answer in 50% of 
the cases which come before him. The more common 
ones will have come up and been settled in a state even 
where legal history is short. Nevertheless there will be 
many gaps and very important gaps in the case law of 
the state which the federal judge is bound to follow. 

It is quite obvious that if there is a work to which he 
can turn which will give him a presumptively correct 
statement of state law in the absence of controlling 
local decision, that work will be a very valuable one 
indeed. In a later article an account of the reception of 
the Restatement by the courts will be given to show that 
the Restatement is sufficiently authoritative to bridge 
the gap. It is enough for now to say that up to April 
25, 1941, the Supreme Court of the United States has 
cited the Restatement 38 times and other federal courts 
have cited it 885 times. 





Aristotle's Concept of Justice 


“Following the method of learning about justice from 
its contrary, Aristotle gives three ways in which a man 
may come to be called unjust: 1. By breaking the law; 
2. By being avaricious; 3. By desiring to have less than 


his proper share of what is evil. Aristotle says: 


“*The good man makes good use of poverty and sick- 
ness and other injuries of fortune; but what is able to 
bring happiness is of a contrary sort... .’ 

“St. Thomas Aquinas (in commenting on Aristotle) 
says that this idea of injustice is more correctly called 
inequality, since inequality appears in attempting to 
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have both more of good and less of evil . . 

“In the third book of the Politics Aristotle shows that 
it is not the same thing to be a good man merely and 
to be a good citizen under any form of government. 
For there are certain forms of government not on good 
principles. In them a man may be a good citizen 
though not a good man. But under the best form of 
government, no one is a good citizen who is not a 
good man.” 

Allan H. Gilbert, Professor of English, in Duke 
University in “Dante’s Conception of Justice,” 1925. 
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BOOK REVIEWS 


HOLMES-POLLOCK LETTERS: The Correspond- 
ice of Mr. Justice Holmes and Sir Frederick Pollock 
874-1932, edited by Mark De Wolfe Howe. 2 vols. 1941. 
Pp. XXII, 287, and VIII, 362. 
Most men learn but to forget, to learn and forget again. 


larvard University Press 


Dying, they are themselves forgotten. A few men, 
.atural historians, grow by what their thoughts feed 
n. Marching they remember and remembering march 
m. Learning the lessons of literature and history, they 
ive by them. Dead, they live in history. Our profession 
s notable for producing such men. Of modern examples, 
Holmes and Pollock are perhaps its most, certainly 
among its most, notable. No eleventh hour workers, 
oth came early into, both worked late in, the vineyards 
ff the law. Trimming and pruning, cultivating here 
ind spraying there, both brought good ripe legal grapes 
o market. Pollock, ambitious, versatile, insatiable, in- 
lefatigable, was prodigious in output. Holmes, fond 
of conversation and of letters, supersensitive to the 
wordiness and the dullness of the usual formal written 
word, aside from his opinions wrote little for publica- 
tion. But, master of English prose, that little was price- 
less. Both were steeped in, and almost schoolboyishly 
fond and proud of thei knowledge of, the classics, 
Pollock was the greater scholar. None knew this better 
than Holmes, none more readily or fondly conceded it. 
Both were experts in legal thinking and in the more gen- 
eral field of learning and literature. Holmes in these 
letters, as in his other writings, seems to me always the 
expert amateur, Pollock always the expert professional. 

As these letters show, the intellectual gaze of each not 
at all, and never, foreshortened by any particular ad- 
VOC acy Oo! pride ol Opinion, was always comprehensive, 
luminous and clear. Seeing past, present and future 
whole, with eye unhooded to the light of truth, the 
level gaze of each, viewing with like equanimity all 
of its portents, fearful as well as pleasing, took the whole 
prospect in. 

Io those who knew them, or, not knowing them, 
knew something of their life and works, their corre- 
spondence will prove a wonderful sourcebook for check- 
ing and comparison. For, objective enough to furnish 
a spirited and moving commentary on their times, while 
recording and revealing an almost perfect epistolary 
friendship, these letters are subjective enough to throw 
a flood of intimate and revealing light on the spiritual 
equipment of each for his long and useful life, on what 
each thought he was doing, and why he did it. For 
they are concerned not merely nor even mainly with 
a discussion of legal questions, a statement of legal views. 
[Taken as a whole, especially beginning with those 
written in the nineties after each had reached mid-life, 
and increasingly thereafter, the letters are not so much 
concerned with law as a science or an art. Mirroring the 


moving stream of the times as it was reflected in their 
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own experiences and in their reactions to the experiences 
of others, they are concerned with law as with every- 
thing else they touch on as a part of the larger scene of 
history, literature and life. ‘They thus present, sometimes 
it seems to me with a little child-like, but always forgiv- 
able pedantry, a charming picture of the reading, the 
thinking, the feeling, the way of life of these, our elder 
brothers in the house of law, as they passed through life 
with its honors, its triumphs, and its tribulations, as 
teacher, lawyer, judge. 

While they differed in some respects, these two, per- 
haps their only substantial difference was in their funda- 
mental approach to, and their understanding of, the 
source and basis of law and of its place in the scheme 
and nature of things. Holmes, no natural law man, was 
a sceptic; Pollock, a natural law man, was a man of 
simple faith. But, as their correspondence shows, this 
difference notwithstanding, they were fundamentally 
alike in their personal understanding and tolerance of 
the viewpoint of each other, in their social and intellec- 
tual approach to life, in their testing of it by the lessons 
of history and literature; in short, in their outlook as 
gentlemen, in the highest, finest sense of that word, upon 
the passing world. 

It is of course no paradox to say that the letters reveal 
Holmes the American, as, in some respects, more English 
than Pollock the Englishman, and Pollock the English- 
man, as, in some respects, more American than Holmes 
the American. While Holmes wrote a good deal about 
his own work as Pollock did about his, Holmes was 
always writing about England—English women, English 
scenes, English points of view, while Pollock in turn, 
was always showing interest in America—American 
scenes, American points of view. 

The letters are of course, recommended reading for 
laymen as well as lawyers, because of their style, because 
of the moving picture they present of the great times 
these two lived through, and because of the many inter- 
esting things they thought and said and did and because 
they show shining through the superficial unlikenesses, 
the shallow differences, their fundamental likenesses, 
their deep resemblances, and throw a steady light on 
the countenances and characters of these two great 
lawmen, gone but not forgotten. But I think it must be 
admitted that they will be found especially appealing 
to lawyers, and particularly to those who knew person- 
ally and greatly admired either or both of them. Begin 
ning with a letter from Pollock, written in 1874, when 
Holmes was 33, Pollock 28, and ending in 1932, when 
Holmes was 91, Pollock 87, with one from Holmes, there 
were, before the nineties, only a few of them, and they 
far between. The real correspondence begins when 
these men were in or approaching their fifties and con- 
tinues in full and fuller vigor and interest for nearly 
40 years. 
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To book, its influence or its 


content, without over- or under-statement, is always 


summarize any 
difficult. It is particularly difficult to do it with a book 
of this kind. But I believe I may say that to a sexage 
narian like myself, the outstanding thing about the 
letters is that they show that while life lasts, the undying, 
the fundamental thing in human beings, whether great 
or little by human measure, is their simple humanness. 
They show that education, knowledge, ambitions, in 
tellectualizations, pride of opinion or of place, are all 
glosses on the man. They show that the essential quality 
of a man is that humanness which, completely dominant 
in childhood, giving place for a time to ambition and 
striving, takes him in charge again, when age brings 
wisdom, and so taking him shows the futility of ambi- 
tion, of learning, even of life itself, except as it is a 
maker and forger of the ties that bind one life to an 
other. While there are graphic and memorable phrases 
throughout all the letters, to me the most charming 
and interesting of them are those written after each was 
in his late sixties, when, all passion spent, each found in 
reading, in the conversation of the young men around 
him, and in writing to choice friends, the real meaning 
of his life, his real happiness in it. 

A thing to note, as the letters reveal it, is that neither 
changed much in pattern during the sixty years they 
wrote. The colors softened and became richer, toler- 
ance became understanding, but in outline the pattern 
believe that the 
passing years brought to either any new, or for either 


of each life was the same. I do not 
seriously changed any old, convictions. But more with 
Pollock I think than with Holmes, the intensity with 
which their views and notions were earlier entertained, 
relaxed, became less uncompromising. Each acquired, 
I think, a mellowness. With each, his catholicity of view 
became more spiritual, less a mere matter of thinking 
and resolve. 

I know that if I were asked to choose, from the books 
that have come to market in these last years, the one 
or two which mean the most to me, I should without 
hesitating name this collection of letters. But I should 
do it with the caution that they are not to be read 
through like a novel nor to be read individually as 
though each were complete in itself. They are to be 
read collectively and individually, or in legal phrase 
jointly and severally, as the record of the broadening 
and deepening streams of the lives of two friends, which 
flowing, each on its own course, yet more and more 
converged. 

I should like to quote from the many quotable pas- 
sages some of them which have moved me most, but 
must content myself with referring in a note,’ if the 
tyrant Megan will let it through, to the pages I have 
marked, and bring this to a close. For while the Sultan 


1. Vol. 1. Pages 42, 43, 44, 46, 50, 53, 54, 57, 59. 62, 65, 67, 68, 
71, 73, 74, 75, 79, 81, 83, 85, 86, 90, 95, 99, 100, 103-4-5-6-7-8-9, 112, 
116, 118, 123-4, 127, 130-1, 136, 140, 141, 161, 163, 167, 205, 239. 

Vol. 2. Pages 16, 25, 28, 36, 47, 49, 63-4, 71, 72, 73, 76, 78, 79, 84, 
89, 90, 92, 96, 104, 106, 108, 114, 115, 124, 125, 131, 132, 133, 136, 
161, 181, 191, 192, 197, 215, 218, 235, 243 
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allowed Scheherazade 1001 nights to kill time with hea 
tall tales or 
1000 words. 


die, has choked me down to 


Megan 


JosEPH C. HuUTCHESON, JR. 


United States Court of Appeals 
Houston, Texas 


Cases and Materials on Domestic Relations. By Joseph 
Warren Madden and William Randall Compton. 1940. 
St. Paul: West Publishing Co. Pp. 901. 

The Stepfather in the Family. By Adele 
Meriam. 1940. University of Chicago Press. Pp. 155. 


Stuart 


The present Madden and Compton volume is a 
thoroughly revised and rather completely rewritten 
version of the original edition published in 1928. Some 
of the original materials have been rearranged, and 
several new topics have been added, primarily a new 
chapter on Acts of Third Parties Inducing or Prevent- 
ing Marriage. Because of the importance of marriag¢ 
evasion and migratory divorce, certain leading decisions 
on the conflict of laws in these fields have been added 
and placed in an appendix. Some of the topics carried 
in the earlier edition receive more complete treatment 
On the 


other hand some other topics have been shortened in 


in this volume, e. g. community property. 


their treatment, e. g. material on infants. Since this 
case book is primarily for law teachers, the organiza- 
tion of the materials has been conformed more or less 


to teaching requirements. Likewise the authors have 
inserted very valuable introductory statements to certain 
topics, notably divorce and community property. Other- 
wise the instructor is presumed to offer such introduc- 
tory material and the text plunges directly into the 
cases. One of the obvious evidences that this work has 
been brought up to date is the constant reference to 
Professor Vernier’s monumental work on American 
Family Law, particularly so far as concerns current 
changes in statutes. No doubt a future edition of this 
work will have to give considerable attention to situa 
tions created by the new social security legislation and 
particularly by the Aid to Dependent Children Act. 
Probably, in line with changing mores, future editions 
will feature somewhat less the “bastards” 


also term 


which is still conspicuously used in this text. 


Miss Meriam’s monograph offers a very timely supple- 
ment to the case book, in which diligent search fails to 
discover the slightest reference to stepchildren or step 
parents. While the purpose of Madden and Compton 
was to serve law students, the objective of Miss Meriam 
is to provide facts for social service workers or those in 
administrative positions called upon to make important 
decisions for public or private agencies with regard to 
responsibilities for relief. Her work arranges itself in 
a progressive sequence from the traditional status of 
the stepfather at law, the stepfather as stranger, the 
stepfather in loco parentis, the stepfather as guardian, 
and finally the stepfather under the Social Security Act. 
The limitations of existing law are obvious. Indeed, as 
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BOOK REVIEWS 


Miss Meriam shows, there is comparatively little statu- 
ory law on this subject, most of the problems having 
been dealt with through court decision. In this whole 
natter of the status of the step parent there has been 
in interesting cycle. Originally it was assumed that 
the step parent takes on the character of the natural 
parent. Then, by a series of court decisions, a step 
parent was relieved of responsibility and was not con- 
cases, however, were 


sidered as a real relation. Later 


nore realistic, looked into the facts, and decided the 
ase according to whether the stepfather really acted 
After the middle of the nine 


latter 


n loco parentts about 
I 


eenth century the doctrine seems to have been 
pretty generally accepted in the United States, but sub 
ject to many questions and limitations, e. g. with regard 
to inheritance and guardianship. Until the advent of 
some special provisions of our Federal Social Security 
law, American legislation was considerably less specific in 
assessing responsibility to the stepfather than has been 
characteristic in England since the law reform of 


1834. In spite of the federal statute concerning aid to de- 


pool 


pendent children the attitudes of the various states re- 
main strikingly different from the standpoint of admin- 
istering the law in cases of step parents. In general we 
may conclude from the present status of American law 
that where a steplathe r has established an in loco parentis 


liable for the support of his step 


relationship he is 


children and cannot recover for support he has fu 


nished. Once this relationship has been established the 
same rights, duties and obligations follow between step 
natural and 


between parent 


United States 


parent and stepchild as 


child 


with the exception of New York where his liability is 


[his seems to be the law in all the 


enforcible only by a public officer if it is a question of 
liability for children who might otherwise become pub- 
a single American state, however, has 


lic charges. Not 


yet adopted the policy of the British law which makes 
the stepchild an integral part of the stepfather’s family 
on his marriage to its mother and places on him auto- 
matically the burden of its support. So far as recom- 
mendations to overcome the limitations of existing law 
are concerned Miss Meriam suggests, in cases where the 
child’s natural father is still living, an equitable prin 
ciple of support of the step children according to the 
relative means of the father and stepfather and thei 
respective obligations: this decision to be upon a case 


work basis. For those children who have neither a 


living father nor any property of their own from which 
they may obtain support the inadequacy of the present 
law would seem to need legislation allowing assistance 
from the state if the stepfather is unable to meet his 
obligation for support, and that the law should include 
some provision whereby the stepfather could be made 
to assume this responsibility where he is able but fails 
to do so. It is at this point that the aid to mothers 
provision under the Social Security Act points the way. 
Miss Meriam’s monograph is implemented with a list 
certain selected 


of judicial decisions together with 
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judicial decisions more or less im extenso to bring out 
major principles. _ 
Northwestern University Aureun J. Tose. 

Dicey’s Introduction to the Study of the Law of the 
Constitution. Edited, with Introduction and Appendix, 
by E. C. S. Wade. Ed. 9. 1939. New York: The Ma 
millan Company. Pp. clvi, 681. Dicey’s Law of the 
Constitution was first issued over fifty years ago and 
has long since become a classic. It has the virtues and 
defects of this classification. When it appeared it was 
an exposition of constitutional law from the point of 
view of liberty against arbitrary government. It neve! 
professed to be either comprehensive or to illustrate 
social or other forces behind the law. It has been well 
described as “Whig, colored with the concepts of 1688.” 
Its defects lay in too wide generalizations, too narrow 
and insular points of view, which, with its classic flavor, 
have gathered round them a veneration, which itsell 
has broadened them even beyond their original com 
placency until Dicey has become an uncritical source 
of arguments among both lawyers and laymen against 
all the necessary and inevitable instrumentalities of the 
modern service-state. All this has been said many times 
before, but it is well that it should be said once more 
in a professional journal. 

rhe ninth edition has fortunately fallen into the 
hands of a distinguished constitutional lawyer and, as 
might be expected, he has disclosed the greatest editorial 
wisdom. He has left the main body of the text as the 
author left it in 1914 (with a few new footnotes), and 
he has written a long and well-balanced introduction 
dealing in modern terms with the legal sovereignty of 
parliament, the rule of law, and the conventions of the 
constitution—Dicey’s fundamental themes. In addition, 
the learned editor has added several discussions devoted 
to English and French administrative law, the legal 
liabilities of the state and its agencies, the present posi 
tion of the law of public meetings, and the rules which 
govern freedom of discussion. No attempt has been 
made to provide a general treatise on constitutional law. 

As the work now stands, the student can appreciate 
the value as well as the limitations and defects of Dicey's 
text through the provision of a body of practical, sober, 
and scholarly criticism passing to modern views of 
English public law and stated with skill and free from 
any note of political preferences. Dr. Wade deserves 
the thanks of all lawyers for the admirable manner in 
which he has carried out a work of considerable difh- 
culty and no one is likely to dispute his methods. Unless 
Dicey is to be laid on the shelf by the profession or 
handed over to students of political opinion, we are 
confident that Dr. Wade has developed a technique of 
editing which his successors may well follow. The notes 
and index are excellent and the edition is worthy of 
the highest traditions of legal scholarship. 

W. P. M. Kennepy, 
School of Law, University of Toronto 
(Continued on page 583) 
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This Bill Should Pass 

The Committee on the Judiciary of the House of Rep- 
resentatives has reported favorably the bill prepared by 
Chairman Hatton W. Sumners (H. R. 146), which before 
its introduction was unanimously approved by both the 
Assembly and the House of Delegates of the American 
Bar Association, under circumstances which made such ac- 
tion one of the inspiriting events of the Philadelphia meet- 
ing last September (AmericAN Bar _ AsSOCIATION 
Journat, October, 1940; pages 760-763, 781; 65 A. B. A. 
Rep. 78-80, 140). The bill thus sponsored by the As- 
sociation provides for the judicial trial and determination, 
subject to review by the Supreme Court, of issues as to 
the “good behavior” of judges of certain Federal Courts. 

The report by the majority of the Committee makes a 
persuasive plea for the early enactment of the bill. It cites 
as authoritative recommendations in its support the un- 
opposed action of the Assembly and the House of Dele- 
gates and the opinion of Acting Attorney General Biddle, 
and quotes in full the editorial which appeared in the 
Journat for March of 1941. It quotes also, from the 
report of the Judicial Conference at its October Session in 
1940 (page 23), the following resolution adopted by the 
Conference upon the report of a special committee made 
up of Circuit Judges John Biggs, Jr., Orie L. Phillips, 
and Learned Hand, “with respect to an alternative for 
impeachment proceedings in the case of Circuit and Dis- 
trict Judges charged with derelictions”: 

“Assuming its constitutionality, as to which we express no 
opinion, we are in accord with the general purpose and ap- 
prove in principle the provisions embodied in H. R. 9160, 
Seventy-sixth Congress, third session.” 

It is a basic American concept that the members of the 
Supreme Court and the inferior Courts of the United 
States shall hold their offices “so long as they shall behave 
themselves well.” This is the objective of the constitu- 
tional provision that “the Judges, both of the Supreme 
and inferior Courts, shall hold their offices during good 
behavior” (Constitution, Article III, Section 1). Re- 
moval by impeachment is expressly provided for, as to 
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“all civil officers of the United States” (Constitution, 
Article II, Section 4). As to a President, Vice-President, 
or Justices of the Supreme Court, removal other than by 
the laborious processes of impeachment before the Senate 
would hardly be considered. On the other hand, resort 
to the cumbersome machinery of impeachment, taking up 
the time of supposedly the whole Senate for days without 
limit, does not conduce to the prompt and dignified dis- 
position, on the merits, of charges of misbehavior by Cir- 
cuit and District Judges. The grounds of impeachment 
are limited to conviction for “treason, bribery or other 
high crimes and misdemeanors.” On impeachment trials, 
the Senate does not derive power or authority at all from 
the “good behavior” clause, which the Sumners bill pro- 
poses to implement as to the termination of the tenure of 
accused judges of certain legislative Courts. None of the 
historic safeguards of judicial independence in tenure 
would be waived or withdrawn; in fact they would be 
fortified and enhanced. 

Upon a resolution adopted by the House of Representa- 
tives finding that reasonable grounds exist therefor, on 
the recommendation of its Committee on the Judiciary 
after investigation, addressed to the Chief Justice of the 
United States, the latter would convene a special Circuit 
Court of Appeals, for the Circuit in which the accused 
Judge resides, for the trial of the issue of his good be- 
havior and his right to remain in office. Under appropriate 
safeguards for impartial trial, three Circuit Judges would 
constitute the tribunal. The Attorney General, with the 
aid of Managers appointed by the House of Representa- 
tives, would institute and conduct the proceeding for re- 
moval. If the findings and judgment of this special Court 
sustain the charges of misbehavior and provide for re- 
moval, the accused has the full protection of deliberative 
review by the Supreme Court. 

Removal through impeachment and conviction of “high 
crimes and misdemeanors” remains available, if the prom- 
inence of the accused Judge or the nature of the charges 
are deemed by the House of Representatives to make 
such a course preferable. On the other hand, an orderly 
and efficacious procedure is provided by the bill, to be 
available in the alternative, for the impartial and non- 
political determination of issues of judicial “behavior” 
other than “good” in the constitutional sense. It would 
indubitably be used under circumstances where, in jus- 
tice to the consideration and dispatch of vital business 
of legislation, the time and thought of the whole Senate 
could not and would not be given adequately to the hear- 
ing and weighing of impeachment testimony. It seems 
of the essence of good sense and adequate safeguards for 
the integrity and independence of our Federal Judges, to 
enact this bill. 

Unfortunately, the bill comes to the House with a 
minority report from the Committee on the Judiciary. 
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Still more regrettably, the dissentient report is signed 
nly by members of the minority political party in the 
Congress. The minority report does not argue against 
the merits and desirability of the Sumners bill; it 
hallenges its constitutionality. Wéithout disparaging 
the usefulness of a “party of opposition” in preserving 
the vitality of legislative processes in days when they are 
sorely tested, we are confident that the capable lawyers 
who sign the minority report would not hesitate to agree 
that partisanship should not enter into issues affecting 
the integrity and tenure of Judges of the Courts of the 
United States. They should be the last to do what they 
would be the first to condemn, if done by others. The 


nerits of the argument as to constitutionality need not 


be repeated here. Distinguished lawyers in the Congress, 


as well as in the American Bar Association, have expressed 
themselves as confident of the validity of this highly de- 
sirable measure. The majority report makes an impres- 
sive showing in favor of its constitutionality as well as 
its worth. 

With full appreciation of the prerogative and duty of 
members of the legislative branch to be governed by the 
Constitution as they read and interpret it, we recognize 
that the minority members of the Committee have per- 
formed a public duty in placing the constitutional issue 
competently before the Congress. That having been done, 
lawyers interested in improving the administration of 
justice in the Courts of the United States will hope most 
earnestly that no partisan lines will survive the processes 
of discussion and that the bill so cordially sponsored by 
the American Bar Association will speedily become law. 


Price Control and the Defense Program 


Price control, as a part of the defense program, seems 
to be inevitable. Legislation on that question is imminent 
and it will have broad effect on the business world. It will 
be one of the matters concerning which clients will soon 
be consulting their legal advisers. The law of price control 
should be of interest to every lawyer because of its effect 
upon the interests of those whom the lawyer must advise. 

The Journat therefore invited Mr. Leon Henderson, 
Chairman of the Office of Price Administration and Civil- 
ian Supply, chief proponent of price regulation, to write 
an article on the legal aspects of price control in the 
defense program. Since the request of the JouRNAL em- 
phasized the discussion of legal questions, Mr. Ginsburg, 
General Counsel for OPACS, was requested by Mr. 
Henderson to furnish the article. 

The JourNnat also invited United States Senator Taft 
for an expression of his views on the legal questions in- 
volved. Notwithstanding his many commitments, Senator 
Taft accepted the invitation. 
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Proposed Code of Evidence 


This is an age of the simplification of our law. The 
Federal Rules of Civil Procedure, the growing movement 
for assimilation of state procedure to the federal model, 
the extension of the Rule-making Committee and the 
coming rules of procedure in criminal prosecutions are 
all manifestation of that tendency. 

It seems likely that another of these great projects may 
be the development of modern and simplified rules of 
evidence. 

The movement for a new Code of Evidence which shall 
replace complexity by simplicity, has been taken up by the 
American Law Institute and such progress has been made 
that the JourNat has arranged for the publication of a 
series of articles written by Edmund M. Morgan of Har- 
vard, American Law Institute Reporter on Evidence. No 
up-to-date lawyer can afford to neglect this series. The 
introductory article appears in this number and four, per- 
haps five, monthly installments will follow. 


Chief Justice Hughes and Legal Aid 


Former Chief Justice Charles Evans Hughes has always 
been one of the greatest champions of legal aid work. 
He is Honorary President of the National Association of 
Legal Aid Organizations, succeeding Chief Justice Taft 
in that position. From 1916 to 1921 he was president of 
the New York Legal Aid Society and is today one of 
its Honorary Vice-Presidents. 

He addressed the annual convention of the American Bar 
Association in 1920 at St. Louis on “Legal Aid Societies; 
Their Function and Necessity” and was the first chairman 
of its newly created Committee on Legal Aid Work. He 
resigned when he became Secretary of State under Presi- 
dent Harding, but in that post he gave aid and encour- 
agement to the international meeting in behalf of Legal 
Aid held at Geneva in 1924. In his own words:— 

“The legal aid society is an agency of justice—doing what 
it is not practicable for lawyers to do individually on any 
large scale. The legal profession owes it to itself that wrongs 
do not go without a remedy because the injured has no advo- 
cate. The legal profession owes it to itself to assure the 
maintenance of an institution which intelligently, and with- 
out waste or friction, meets this need and accomplishes 
through competent organization what lawyers would be glad 
to accomplish, if it were feasible, through their individual 
efforts. Does the lawyer ask, who is my neighbor? I answer 
—The poor man deprived of his just dues.” 

To all the staff attorneys in legal aid offices and to 
their hundreds of thousands of clients it has been a con- 
stant source of inspiration and assurance that the highest 
judicial officer in the nation was concerned that legal aid 
should be supported and improved to the end that no man, 
woraan, or child, however humble or poor, should be denied 
the equal protection of our laws. 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law 


Military Law 

The Army Court Martial System, by Archibald King, 
in 1941 Wisconsin L. Rev. 311. (May, 1941.) 

Colonel King has examined the rights of a soldie: 
accused of the commission of a crime or military offense 
and he explains the procedure that has been developed 
for his protection. ‘The Articles of War enacted in 1920 
by Congress constitute our military code. Article 95 
provides that an officer or cadet shall be dismissed from 
the service if “convicted of conduct unbecoming an of 
ficer and a gentleman.” Article 96 confers jurisdiction 
upon courts-martial to punish for “all disorders and 
neglects to the prejudice of good order and military 
discipline, all conduct of a nature to bring discredit 
upon the military service, and all crimes or offenses not 
capital.” These provisions are vague and may seem 
to be an open door to oppression. But custom of long 
standing has “pretty well settled” the offenses covered 
by these two articles and oppression does not occul 
The 38th Article provides that the President may pre 
scribe court-martial procedure and this has been done 
The result is a Manual for Courts-Martial. A supposi 
titious person is taken through a summary, special, and a 
general court-martial and the procedure that gives him 
a fair trial is detailed. Before conviction, the accused 
has information of the charges, open trial, right to pro 
cure evidence, and also counsel, except for petty offenses 
tried by a summary court-martial. The procedure is 
much like that in an orthodox court except that there is 
no jury and a finding may be returned by two-thirds of 
the members of the court-martial, except on the charge 
of spying requiring the death penalty. “After conviction, 
there is an elaborate system of approvals and examina 
tions of the record equivalent to two successive auto 
matic appeals with every plausible exception considered 
saved, whereby greater protection is afforded to an a 
cused against an illegal or unjust conviction or a sen 
tence than he has elsewhere. Finally, when the accused 
has become a prisoner, he is protected against harsh 
treatment, has a chance by good conduct to earn an 
abatement of his sentence and a parole, and, if his of 
fense does not show moral turpitude, to be restored to an 
honorable status as a soldier.” 


Labor Relations 


Treatment of Violence in Labor Disputes by The 
National Labor Relations Board, by Walter Daykin, in 
26 Iowa L. Rev. 772. (May, 1941.) 

The key to this interesting article on a highly contro 
versial subject seems to be this: the decisions of the 
Board have the author’s approval but the decisions of 
the courts which have checked the Board merely obtain 
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University of Chicago 


his acce place as the law for the time and the place 
\n innovation by the Board has been that it refuses to 
condemn a worker merely because he has indulged in 
violence. Rather the Board seeks to discover who really 
caused the violence. As a result, workers frequently have 
been excused for their violence and the employer has 
been held responsible because he provoked the violence 
Furthermore, the Board apparently accepts “the prey 
alent philosophy that in America some violence may 
be expected in labor troubles,” and does not refuse an 
employee reinstatement unless his behavior is in excess 
of that of a reasonable person under the circumstances 
Despite the Fansteel decision, “the Board has not arbi 
trarily allowed the sit-down strike to bar the reinstate 
ment of employees involved.” In short, the Board in 
deciding upon reinstatement uses two measuring rods, 
to-wit: “(1) whether the violence committed would ren 
der the guilty worker unfit for further employment, and 
(2) whether reinstatement would encourage violence in 
future labor disputes and thereby fail to effectuate the 
policies of the Act Ihe author draws two final con 
clusions: (1) “even though-the Board may have erred 
occasionally in its decisions and sometimes used lan 
guage that was nonjudicial and that may have been 
unnecessarily caustic, it has facilitated the trend toward 
industrial democracy’; and (2) all rulings of the Board 
are subject to review by specified courts. He omitted 
to state that the court review on questions of fact is a 


very limited one. 


Judicial Selection 


Supreme Court Justice Appointments: 11, by John P 
Frank, in 1941 Wisconsin L. Rev. 343. (May, 1941 

The tremendous industrial and economic changes in 
the latter part of the Nineteenth Century had their ef 
fect upon the selection of justices of U.S. Supreme Court 
Before 1877 the chief objections were levelled at political 
sins and personal characteristics. Thereafter, “in greater 
degree than ever before, politicians and the public ex 
amined a prospective justice’s economic as well as his 
political views.” The nomination of Stanley Matthews 
received a spattering of applause and a volume of de 
nunciation, because he was a “railroad lawyer.” Con 
firmation was finally secured by a vote of 24 to 23. In 
formation is lacking concerning the Arthur appoint 
ments of Gray and Blatchford. L. Q. C. Lamar, nom- 
inated by President Cleveland, was opposed because of 
his age and an insinuation of immorality, but primarily 
because he had been a Confederate officer. The Senate 
consisted of 38 Republicans, 37 Democrats, and one In 
dependent. The Independent and two Republicans 


voted for him and thus his nomination was confirmed 


AMERICAN Bar ASSOCIATION JOURNAI 





I he 
vas 
he | 
Phe 
Cha 
kdn 
tur 
that 
(ral 
on! 
his 
1ONE 
bre’ 
his 
com 
Not 
pol 
ind 
pou 
plet 
Hor 
coul 
reas 
app 
Ruf 
In é@ 
Ken 
Pres 
tron 
kn 
app 
gro 


Van 


7 


in 5 
Rus 
by | 
by | 
Ma 

H 
dow 
it W 
com 
diff 
to | 
cou 
rest 
trar 
and 
Col 
reve 
cisn 
tho 
sup 
OPP 
left 


SEP 





rice 


CY 


liay 





CURRENT LEGAL PERIODICALS 


lhe nomination of Melville W. Fuller as chief justice 
as long contested but the main reason for this was 
he disappointment of Senator Edmunds that Edward | 
‘helps of his home state had not been nominated 
harges of professional misconduct came to nothing and 
Kdmunds attacked | 
luring the Civil Wai 


hat Phelps had been a violent Lincoln hates 


er for his Southern sympathies 
Senator Cullom of Illinois replied 
Demo 
ratic Senators “sat back and chuckled” and Fuller was 
onfirmed 41 to 20. For the first two vacancies during 
iis term, President Harrison selected two judges with 
ong experience. Practically no contest was made and 
Brewer and Brown were readily confirmed. Likewis« 
his two later nominations of Shiras and Jackson were 


onfirmed quick ly and 


without appreciable opposition 
Not much information is available concerning the ap 
,intments during the terms of Cleveland, McKinley, 
ind Theodore Roosevelt 


pointments between 1894 and 1909 are apparently com 


“The papers bearing on ap 
pletely lost Of chief interest are the rejections of 
Hornblower and W. H. Peckham because of senatorial 
Senator David B. Hill for a bad 


As a consequence Senator Edward D. White was 


ourtesy invoked by 
rcason 
ippointed. President Cleveland's next appointment was 
Rufus W. Peckham, to whom Senator Hill had consented 
President McKinley selected Joseph M« 


elected Holmes, Day, and Moody 


n advance 
Kenna and Roosevs 
President Taft's mission was “‘to save the Constitution 


from progressives by appointing conservatives” and he 


knew how to pick conservatives,” viz., Lurton, age 66, 
appointed over the protests of some organized labor 
rroups, Hughes, White from justice to chief justice, 


\ 


Van Devanter, Lamar, and Pitney 


Academic Freedom 

Trial By Ordeal, Ne Style, by Walton H. Hamilton 
in 50 Yale I March, 1941) The Bertrand 
Russell Case Agaw | Portrait of a Realist, New Style 
by Walter B. Kennedy) 2) Professor Hamilton’s Law 
by William R. Wh Ir.. in 10 Fordham L. Rev. 196 
May, 1941 

Here is an opport 
lown their hair and sling mud. It would be funny if 


Jour j '. 


ity to see how professors can take 


it were not for a fear that the Russell decision and the 


comments are exhibitions of highly emotional religious 


lifferences which 1 ndicate that this country is due 


to have much troul if this sort in the future. In the 


hese articles, tolerance and self 


courts opinion arn 


restraint seem to yticeable by their absence. Ber 


trand Russell, an rnational famous mathematician 


ind philosophy I 


as appointed to the faculty of the 


College of the Cit f New York. Justice McGeehan 
revoked the appoint: Professor Hamilton’s criti- 
ism is merciless. Observe In an opinion of some five 
thousand words—half of which represent a labor of 
supererogation—the judge rises to every error which 


opportunity presents [he urge against free thought 


} 


eft no time for the etiquette of stately adjudication 
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Justice McGeehan, in usurping an office which does not 
belong to his court, puts the pursuit of knowledge, upon 
which all human progress depends, in mortal jeopardy 

Professor Kennedy, by way of incidental defense of Jus 
tice McGeehan, sarcastically criticizes Hamilton and the 
‘realist reformers, 
man Arnold, Fred Rodell, and Myres McDougal. “Pro 


fessor Hamilton's paper discloses neither legal research 


mentioning Jerome Frank, Thur 


nor adequate factual mat rial Aside from attacks on 
Hamilton's scholarship in the introduction and conclu 
sion, Lecturer White has the most satisfactory discussion 
of the law in the case. Some of it seems convincing 
some of it does not, viz., that Bertrand Russell, because 
of utterances concerning communism, atheism, and the 
Constitution, could not be admitted to citizenship, and 
that, “A generation of students beclouded by the ob 
scurantisms of a Russellian moral code will be unlikely 


to lead upright lives.” 
Legal Biography 
St. Thomas More as Judge and Lawyer, by Garrard 
Glenn, in 10 Fordham L. Rev. 187. (May, 1941.) 
Professor Glenn made a short but interesting address 
at a luncheon meeting of the Saint Thomas More So 
ciety of America. St. Thomas is remembered particu 


larly for three legal accomplishments: “First, he re 


formed the practice in Chancery Second, he created 
the idea that equity would relieve against forfeitures 
thereby transforming the ancient bond into a modern 
obligation, and also laying the groundwork for th 
present day mortgage, with its equity of redemption 
And third, he proposed, far in advance of his time, that 
fusion of law and equity, in remedial practice, whic! 
his native country enjoys today under the Judicature 
Act of 1873, but actually came into being with the New 
York Code of Procedure of 1848, and lately has been 


exemplified in the Federal Rules.’ 


Administrative Law 


The Acheson Report: A Critique, by James Hart, in 
26 lowa L. Rev. 801. (May, 1941.) 

Another review of the Final Report of the Attorney 
Administrative Procedure 


General's Committee on 


agrees with the majority of the committee and disagrees 
with the minority of four. He commends the four, how 
ever, for “realizing that even from their own point of 
view enactment of the majority Bill is better than noth 
ing The net effect is thus to make them not dis 
senters but go-furtherers.”” After a relatively brief and 
clearly stated summary and criticism of the Report, Pro 
fessor Hart concludes that the majority Bill should be 
enacted. As for the minority Code, it should not be 
enacted or regarded by administrators as a strict guide 
Rather, it should be considered as a “statement of a 
standard by three eminent members of the school of 
thought that still distrusts the administrative tribunal! 
as an institution.”” With commendable frankness the 
author admits that he belongs to the school of thought 


of the majority of the Acheson Committee 
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Constitutional Law 


Judicial Review as a Safeguard to Democracy, by C. 
Perry Patterson, in 29 The Georgetown Law Jour. 829. 
(April, 1941.) 

This paean of praise for judicial review should be 
pleasurable reading for most lawyers. In the main it is 
threshing old straw but new ideas are few and they are 
not the only ones worth considering. Mankind has long 
searched for effective devices which will protect against 
governmental despotism. What has been the result? 
Since the English government could change the consti- 
tution into a totalitarian state and perpetuate itself in 
power, the conclusion is forced “that Great Britain as 
yet has evolved no effective constitutional guaranty o1 
safeguard for her democracy.” In the France that was, 
the political executive could not dissolve the legislative 
body and therefore representative government had a 
stronger position than any other nation in the world. 
Still the French system was not well balanced. The exec- 
utive was too weak and personal rights were dependent 
upon political power. In Germany the mistake was 
made of limiting the principle of judicial review to the 
action of state legislatures, but legislative supremacy was 
granted to the national legislature. “The result was the 
abolition of the states by the Reich and the establish- 
ment of totalitarianism.”” In the United States, “if judi- 
cial review can maintain the Bill of Rights against 
executive and legislative assaults it will preserve our 
democracy.” But here is our weakness. Congress has the 
power to prescribe the appellate jurisdiction of the na- 
tional Supreme Court and thus limit the cases in which 
that court may exercise judicial review. Thus the exist- 
ence of our democracy in the long view would seem to 
depend upon the respect that the voters have for the 
opinions of the Supreme Court of the United States. 


A Blood Feud Trial 


[From “A Kaleidoscope of Justice” by John H. Wig- 
more, published by Washington Law Book Company, 
1941. Ed.) 


“No one now can say whether a real person, Homer, 
existed; nor can even the date of the composition of the 
earlier texts of the epic poems, the Iliad and the Odyssey, 
be positively determined. The range of dates attributed 
has been between B.C. 800 and B.C. 1200. 

“At one stage in the plot of the Iliad, Achilles is burn- 
ing with the desire to avenge his companion Patrocles, 
slain by Hector. The goddess-mother of Achilles, Thetis, 
keen to help him, seeks the aid of Hephaestus, the fire- 
god, master of all metal-work, whose forge is in heavenly 
Olympus. Hephaestus makes a splendid shield for 
Achilles. The shield has twelve compartments of decora- 
tive design, each representing a scene from Greek life. 

“One of these scenes represents a trial in the market- 
place. This is the earliest specific mention of demo- 
cratic justice in literature. In the main features it cor- 
responds to the Germanic trial as described in the 
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Taxation 


Federal Tax Litigation and the Tax Division of the 
Department of Justice, by Lucius A. Buck, in 27 Vir- 
ginia L. Rev. 873. (May, 1941.) 


Alexander Hamilton was a believer in internal taxes 
and the national government imposed such taxes until 
Jefferson secured their repeal. The War of 1812 caused 
their revival until 1817. From then until the Civil War 
internal taxes remained verboten. Since 1861 the na- 
tional government has always had internal taxes, but 
our present complex system began with the revenue acts 
of the first World War. Efforts to supervise internal 
revenue disputes started in 1797 and became more com- 
plicated and confused until “it required one versed in 
the intricacy of departmental corridors simply to find 
the office in charge of his case.’ President Roosevelt act- 
ing under the Economy Act of 1932, issued an Executive 
Order in 1933 transferring to the Department of Justice 
control over the court activity of claims by and against 
the national government. To handle the tax litigation 
became the task of the Tax Division. Litigation involv- 
ing taxes on beverages and customs matters was not in- 
cluded in the task. Aside from an administrative sec- 
tion, the Tax Division is divided into four sections: 
(1) Supreme Court and Circuit Court of Appeals; (2) 
District Court; (3) Court of Claims; and (4) Criminal 
and Compromise. The reorganization has accomplished 
a needed reform of the chaotic condition which existed 
prior to 1934 and has taken the management of tax 
litigation entirely out of the hands of the tax assessing 
and collecting agency. Some suggestions for improve- 
ment are made but the general conclusion is that the 
Tax Division is a justified reform and that it has per- 
formed its functions with ability and fairness. 


in Homeric Times 


Nordic sagas of two thousand years later.” 
... In the market-place 
The people were assembled for a lawsuit 
The parties were disputing o’er a sum 
Offered to buy off guilt for taking life. 
The killer vouches that the sum is fair, 
And to the people pleads he should be quit. 
The dead man’s kinsman says, "Tis not enough 
Both asked for judgment to decide the case. 
Anon loud clamor favored each in turn, 
For each had eager friends among the crowd, 
And heralds held in check the noisy throng. 
The elders of the tribe, on polished stones 
Ranged round the center, sat and gravely heard. 
Then, with a herald’s scepter in his hand, 
Each elder rose, and in his turn proposed 
The judgment he advised. And in the midst 
Two golden talents lay, to be the fee 
Of that wise elder who should speak 
The fairest judgment on the pending case. 
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FRUSTRATION OF CONTRACT AND THE BURDEN 


| pe notes in the current (July, 


1941) number of the Wisconsin 
Law Review will remind the bar that 
the problem of the “burden of proof” 
comes up in very various forms. The 
second note discusses the Wisconsin 
treatment of the presumption (a 

first cousin” of the burden of proof, 
as Dean Charles T. McCormick puts 
it) that the driver of an automobile 
is the owner’s agent and is acting 
within the scope of his agency. The 
other note treats of the burden of 
proof in declaratory judgment a 
tions, where the normal position of 
the parties is reversed. This latter 
situation seems to be illustrated also 
in another field of the law—frustra 
tion of contract. An important deci- 
sion in this field has been announced 
recently in England. A, the owner 
of a ship, chartered it to B. On its 
way to the port of loading, and be 
fore delivery to B, the ship was de- 
stroyed by a mysterious explosion. 
B sued A for damages occasioned by 
the failure of A to deliver the ship 
to B for loading. It was agreed by 
both parties, and by all the judges in 
all the courts which had to consider 
the case, that the contract was frus 
trated and void [or “avoided’’], and 
no liability attached to the owner A, 
if the loss of the ship was without 
his fault. But who had the burden 
of proof on this? The experienced 
judge of first instance replied, The 
Court of 


unanimously said the contrary, and 


charterer. The Appeal 
was so sure of it that leave to appeal 
to the House of Lords was refused 
The House, however, was of a dif- 
ferent mind; it granted leave to ap 
peal, and unanimously reversed the 
Court of Appeal and restored the 
original judgment. Upon destruction 
of the ship being shown, the owner is 
free of liability unless the charterer 
can prove that the owner was at fault. 
Joseph 


Imperial Smelting 


The case is Constantine 
Steamship Line 
Corp., (1941) 2 All Eng Reps. 165, 
decided on May 9, 1941. 

Wigmore (Evidence, 3rd ed., 1940, 
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OF PROOF 


vol. 9, pages 274-5) discusses some 
considerations which have been ad- 
vanced in an effort to determine 
which party has the burden of proof 
in a particular case, and the objec- 
tions thereto: he says, e.g., that “the 
burden is often on one who has a 
negative assertion to prove,” and that 
the burden is not always on “the 
party who presumably has peculiar 
means of knowledge.” 
cludes: “The truth is that there is not 
and cannot be any one general sol- 
vent for all cases. It is merely a ques- 
tion of policy and fairness based on 
experience in the different  situa- 


Wigmore con- 


tions.” 

Erie Railroad Co. v. Tompkins will 
occur to everybody at this point. Is 
the burden of proof a matter of sub- 
stance (and hence governed by State 
law) or of procedure? This point has 
been glanced at in one or two law 
journal articles since the Erie Rail- 
road case: see, e.g., an article in 33 
Ill. Law Rev. (1938), page 142, col. 2, 
middle, note 76, in which note a 
reference is made to Central Vermont 
Railway Co. v. White, 238 U. S. 507 
(1915), 59 L. ed. 1433. (The latter 
case was tried in the State courts, 
and the Conformity Act had no ap- 
Mr. Justice Joseph R. 
Lamar, in giving the judgment of 


plication) . 


the court in the White case, said: 


“The defendant, however, insisted that 
White knew his train was behind time 
and running at a low rate of speed. The 
company contended that, in view of 
these circumstances, it was his duty, under 
the rules, to put out lighted fuses and 
torpedoes in order to give warning of the 
presence of train No. 401 on the track. 
On that theory the company asked the 
court to charge that the burden was on 
the administratrix to show that White 
was not guilty of contributory negli 
gence. In considering that exception 
the supreme court of Vermont held that 
the defendant's contention was based on 
a correct statement of the state rule, 
but said: “This case, however, is brought 
upon an act of Congress (which) 
supersedes the laws of the state in so far 
as the latter cover the same field 
Consequently the question of the burden 
of proof respecting contributory negli- 
gence on the part of the injured employee 
is to be determined according to the pro- 


visions of that act’... 

“In this court the argument was de 
voted principally to a discussion of this 
ruling—counsel for the railroad company 
earnestly insisting that ‘the lex fori must 
determine all questions of evidence, in 
cluding that of the burden of proof 

“There can, of course, be no doubt of 
the general principle that matters re 
specting the remedy . . . depend upon the 
law of the place where the suit is brought 
.. . But matters of substance and proce 
dure must not be confounded because 
they happen to have the same name. For 
example, the time within which a suit is 
to be brought is treated as pertaining to 
the remedy. But this is not so if, by the 
statute giving the cause of action, the 
lapse of time not only bars the remedy, 
but destroys the liability ... In that class 
of cases the law of the jurisdiction, creat 
ing the cause of action and fixing the 
time within which it must be asserted, 
would control even where the suit was 
brought in the courts of a state which 
gave a longer period within which to sue 
So, too, as to the burden of proof. As 
long as the question involves a mere 
matter of procedure as to the time when 
and the order in which evidence should 
be submitted the state court can, in 
those and similar instances, follow their 
own practice even in the trial of suits 
arising under the Federal law. 

“But it is a misnomer to say that the 
question as to the burden of proof as to 
contributory negligence is a mere matter 
of state procedure. For, in Vermont, and 
in a few other states, proof of plaintiff's 
freedom from fault is a part of the very 
substance of his case. ... But the 
United States courts have 
held that, as a matter of 
law, the burden of proving contributory 


uniformly 
general 


negligence is on the defendant. The Fed 
eral courts have enforced that principle 
even in trials in states which hold that the 
burden is on the plaintiff 
in passing the Federal employers’ liabil 
ity act, evidently intended that the Fed 
eral statute should be construed in the 


. . Congress, 


light of these and other decisions of the 
Federal courts. Such construction of the 
statute was, in effect, approved in Sea 
board Air Line R. Co. v. Moore . There 
was, therefore, no error in failing to 
enforce what the defendant calls the 
Vermont rule of procedure as to the 
burden of proof.” 
This last paragraph can scarcely 
stand with the Erie Railroad case. 
Everything considered, the Con- 
stantine Steamship case will be worth 
keeping in mind, particularly in 
war-time, with its extensive destruc- 
tion of instrumentalities of com 
merce. Cs oe 
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MARYLAND'S MOVEMENT 
TOWARD IMPROVED PROCEDURE’ 


By W. CALVIN CHESNUT 


United States District 


HE program of the American Bar Association for 

improvement of judicial procedure has induced 

substantial progress in Maryland. By Chap. 719 of 
the Acts of Assembly of 1939 the full rule-making power 
was given to the Court of Appeals “in all civil actions 
both at law and in equity in all Courts of Record 
throughout the state.” The act in substance follows 
the pattern of the federal act of June 19, 1934, c. 651, 
28 USCA, ss. 723b, 723c. The power given by the Mary- 
land Act includes the regulation of appeals in civil 
actions, and “the form and method of taking and the 
admissibility of evidence in all civil actions.” 

The Maryland Court of Appeals did not immediately 
act on the authority so given, but waited until the 
sentiment of the Bench and Bar with respect to the 
constitutionality and expediency of the act had sub 
stantially crystallized. This was expressed after very 
full consideration of the subject by a largely attended 
meeting of the Maryland State Bar Association in Janu- 
ary, 1940, at which time after full discussion the Asso 
ciation indorsed the legislation by a large majority. 
Promptly thereafter the court appointed a representa 
tive Advisory Committee selected from judges and law 
yers in Baltimore City and the 23 counties of the state, 
of which Hon. Samuel K. Dennis, Chief Judge of the 
Supreme Bench of Baltimore City was the chair- 
man. By the enabling act the Court was authorized to 
employ necessary assistants and fix their compensation, 
but the Committee members served without remunera 
tion except for their expenses. The Committee prompt- 
ly organized and was very fortunate in securing the serv 
ices of Robert R. Bowie of Baltimore, as its Re 
porter. After several months of intensive work the 
Committee submitted its report, with specific recom- 
mendations as to changes in practice and procedure, 
to the Court of Appeals, which, after consideration, 
adopted the proposed new rules and submitted them, 
in accordance with the requirements of the act, to the 
General Assembly on January 30, 1941. Though there 
was some opposition in the Legislature, no changes were 
made. These new rules will, therefore, as provided in 
the act, become effective throughout the state on Sep 
tember 1, 1941. A general symposium for discussion 
of the new rules was held at the last June meeting of 
the Maryland State Bar Association. The Legislature, 
the Bench and the Bar of Maryland are to be greatly 





*This article is the tenth published in consecutive issues of 
the JOURNAL in advocacy of the program of the Special Committee 
on Improving the Administration of Justice 
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Judge for Maryland 


congratulated on this effective step in the improvement 
of judicial procedure. 

The new rules fully modernize legal procedure with 
respect to the taking of depositions and discovery before 
trial. In this respect they follow largely the pattern of 
the federal rules upon that subject. In the field of 
pleading the troublesome technical question as to 
whether a plea amounts to a general issue plea has been 
put at rest by the provision that there shall be no ob 
jection to any special plea on the ground that it amounts 
to the general issue. And there is a very well formulated 
special rule with regard to the procedure in obtaining 
judgments by confession. It is, however, in the matter 
of trial practice that the greatest innovations are made 
as compared with prior legal procedure. Voluntary 
dismissal by the plaintiff taking a non-suit, which has 
so often resulted in unnecessary duplication of trials, 
is strictly limited; consolidations of two or more actions 
involving a common questioyp of law or fact or a com 
mon subject-matter are authorized in the discretion of 
the court; as are also special verdicts by jury answers 
to specific interrogatories in lieu of a general verdict 
The federal rules as to directed verdicts and judgments 
non obstante veredicto are also adopted, and authority 
is given for the grant of partial instead of complete 
new trials. 

But probably the most important change in Mary 
land trial practice consists in the new rule with respect 
to “instructions to the jury,” in which it is now ex- 
pressly provided that the judge may instruct the jury 
either orally or in writing or both in his discretion 
rhe new rule upon this subject approximates the com 
mon law and the federal practice in jury trials. It is a 
very great improvement over the previous practice 
which has existed in Maryland for the past hundred 
years, by which oral instructions by the court to the 
jury were practically unknown and only written prayers, 
generally in abstract rather than concrete form, weré 
formulated by the lawyers and granted or refused o1 
modified in writing by the judge. This former practic 
did not result from any constitutional or statutory man 
date, but apparently originated, by departure from com 
mon law practice, during the first quarter of the nine- 
teenth century. It is anticipated that the return to the 
practice at common law will greatly enhance the dignity 
and efficiency of jury trials by giving the jury a much 
better understanding of the legal principles applicable 
to the case, and will also tend to make the work of the 
judge more interesting and, apparently as well as actual 
ly, more authoritative 
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MARYLAND'S MOVEMENT TOWARD IMPROVED PROCEDURE 


Ihe enabling act also authorized the Court of Ap- 
als, if deemed advisable, to “unite the practice and 
ocedure in actions at law and suits in equity so as to 
cure one form of civil action and procedure for both.”’ 
so far the Committee has not recommended this change, 
id the court has taken no action on the subject. 
Maryland is still one of the few remaining common- 
iw states, and its Bench and Bar have never favorably 
garded the meticulous particularity of the so-called 
“le practice adopted by the majority of the states 
the Union following the lead of New York under the 
ield Code of 1848, a conspicuous feature of which has 
een the union of law and equity procedure. For many 
ears after the adoption of the first Constitution of the 
state in 1776 there was a separate court of chancery in 
Maryland, and still today in Baltimore City there are 
quity courts separate and apart from the law courts, 
hile in the counties the courts of record have separate 
iw and equity jurisdictions and there are separate 
lockets for law and equity cases. It is only natural that 
he proposed fusion of the two seems a very revolution- 
ry change. And it must be remembered that the state 
ourt separation of law and equity also obtained in fed 
ral court practice in Maryland, under the Constitution 
ind the Conformity Act, up to about three years ago 
While the 


awyers who are accustomed to federal practice are now 


vhen the new F.R.C.P. became effective 


ery generally enthusiastic in their approval of the 
iew federal procedure, there are still many lawyers in 
he state who have not had or taken occasion to 
amiliarize themselves with the new rules. It is not 
surprising therefore that up to the present time they 
ave not fully realized the advantages which flow from 
inifying procedure at law and equity. But it is thought 
that when the advantages of the new practice estab- 
lished in the federal courts become better known, there 


ivorable sentiment among the 


vill be a much mort 


Bench and Bar of the state to its adoption for the state 


as well as federal practice. What still needs to be more 
fully appreciated is that the new federal rules have all 
the great advantages of flexibility, but not the disad 
vantages of the rigidity and particularity of code 
practice in some other states. When it is realized that 
the origin of equity jurisprudence, separate and apart 
from the common law of England, was an historical de 
velopment occasioned largely by the lack of vision on 
the part of common law judges, the necessity for a 
continuation of that system will seem much less im 
portant, and the successful fusion of the two, exemplified 
by three years’ experience in the federal courts, will 
clearly demonstrate the advisability of the change 
lo the layman today the continuation of the present 
system seems mysterious rather than either logical o1 
desirable. It is hard for a lawyer to explain to a client, 
with a really meritorious case, that, after months o1 
years of litigation in equity, his suit must be dismissed 
because the lawyer has elected to enter the court by the 
wrong door. The continuation of a system which makes 
possible such a result is clearly not consistent with mod 
ern demands for efhcient legal procedure. In lawyers’ 
own interests, as well as that of the greater public in 
terest, it is imperative that there must be, sooner o1 
later, one unified legal procedure, but always respect 
ing the constitutional right of jury trial where applicable. 

The Advisory Committee appointed by the Maryland 
Court of Appeals has not been discharged but is still 
functioning, and will doubtless give further considera 
tion to this particular problem, as well as to other de 
sirable changes in legal procedure in the state, includ 
ing the much needed liberalization of the rules of evi 
dence, the appointment of auditors for complicated ac- 
counts In actions at law, motions for summary judg 
ment, third party practice, and the highly important 
revision of appellate procedure to avoid the often ex 
cessive costs of really unnecessary printing of the whole 
record when only a portion thereof affects the questions 


on appeal. 


PRACTICAL CO-OPERATION 


Ihe following letter was recently received at the 
headquarters office of the Association: 

“I am enclosing my check for $16.00 to pay my own 
dues of $8.00 and to pay dues for a young lawyer friend 
here who, I believe, will become a regular member and 
who, I am sure, will uphold the standards of the bar 

“I have suggested to a few of my friends who are 
nembers that we pursue this course, which will have 
a tendency to get a high class of young lawyers familiar 
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with and interested in the work of the Association. 
While we cannot expect all of them to remain mem- 
bers, if we pick the right sort, many of them will 
continue and in this way support the organization and 
help make up the losses we are sustaining by reason 
of the army service.” 

An application form is printed elsewhere in the 
Journat for the use of members who wish to follow 


this suggestion. 
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WASHINGTON 


No Quorum, No Decision 


SITUATION without precedent 
A seems to be developing in re- 
spect to the Bethlehem Steel Cor- 
poration case pending in the Supreme 
Court. It is understood that, up to 
the present, three of the Justices have 
disqualified themselves from sitting 
on the case and it is anticipated an- 
other member of the Court will tak« 
a like step. That would leave only 
five Justices eligible to hear this case, 
whereas the statute, after providing 
for the Court consisting of nine Jus- 
tices, continues: “any six of whom 
shall constitute a quorum.” T. 28 U. 
S. C. A. Sec. 321, being R. S. Sec. 673, 
or Judicial Code Sec. 215. 

This case has been pending in the 
courts altogether about sixteen years. 
Certiorari was granted by the Su 
preme Court early in last term and 
it was scheduled for hearing but was 
necessarily postponed following the 
disqualification of themselves by the 
three Justices and the retirement of 
Justice McReynolds in February of 
1941. The particular reasons for the 
action taken by each of the three 
Justices have not been made public. 
Among the reasons sometimes caus- 
ing judges to disqualify themselves, 
of course, are having relatives defi- 
nitely affected by the outcome, forme: 
connection with the case, or previous 
employment as counsel for the liti- 
gants. 

The members of the Court who 
ruled themselves out in this case are 
Chief Justice Stone and Associate 
Justices Roberts and Murphy. It has 
been assumed that Associate Justice 
Murphy disqualified himself because 
of his having been Attorney General 
while the litigation was pending; and 
it has been suggested that Associate 
Justice Jackson might decline to sit 
in the case for a similar reason, he 
having been Attorney General when 
the Government’s request for certi- 
orari was made of the Supreme Court. 

The Bethlehem Steel case had its 
origin in the construction by that 
company for the Government of 
eighty-three cargo vessels at the time 
of the last war. The Government's 
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suit was for an accounting and for 
recovery of “excessive” profits, alleg- 
ing that the company took advantage 
of the war emergency to force accept- 
ance of extortionate terms. ‘The 
Bethlehem Company countered with 
a suit for an unpaid balance of ap- 
proximately $7,700,000. The special 
master’s finding was that they were 
entitled to $5,270,000, which was ap- 
proved by the United States District 
Court for the Eastern District of 
Pennsylvania, and was sustained by 
the Circuit Court of Appeals for the 
Third Circuit. Although holding the 
contract enforceable, the lower courts 
severely condemned some of its harsh 
terms. 

Solicitor General Biddle, now Act- 
ing Attorney General, has said, in 
view of the present armament pro- 
eram, that it is “of immediate nation- 
al concern that there should be an 
authoritative determination of the 
extent to which the country’s need 
should place it at the mercy of its 
contractors.” Whether one or more 
of the retired Justices might be called 
back to active service for the hearing 
of this case is not known. Presum 
ably there might be eligible for this 
duty former Chief Justice Hughes 
and Justices McReynolds, Brandeis, 
and Sutherland. 


Treasury Law Enforcement Agencies 


Ihe several jobs of the different 
enforcement agencies of the Treasury 
Department are so varied that, lack- 
ing a single climactic appeal, they 
have not received the public appre- 
ciation to which their diligent and 
effective work entitles them. Even the 
names of some of these agencies are 
little known. They are: the United 
States Coast Guard, the Customs 
Agency Service, the Intelligence Unit 
of the Bureau of Internal Revenue, 
the Enforcement Division of the Alco- 
hol Tax Unit, and the Secret Serv- 
ice. The Chief Coordinator of these 
agencies is Elmer L. lIrey, who has 
become known chiefly as a revealer 
of income tax frauds. 

The functions of these services 
often overlap so that many of the 
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outstanding achievements should be 


credited to several of them. But, 
since they themselves are not pri 
marily interested in the credit, we 
who report should be willing to give 
chief attention to the results accom 
plished. A few of the important 
achievements during the fiscal year 
recently closed will be noted. 

A bad situation was cleaned up in 
volving Japanese fishing boats operat 
ing in Hawaiian waters. The charge 
was conspiracy to violate the naviga 
tion laws of the United States, es 
pecially the requirement that all ves 
sels of American registry must be 
American owned. Nineteen Japanese 
fishing boats were seized and six later 
were forfeited to the United States 
False bills of sale and false oaths 
were resorted to. Many of the Jap 
anese involved in this conspiracy had 
American-born Japanese wives and 
American-born Japanese children 
and other relatives. By placing the 
registry of their boats under the 
names of such relatives, they sought 
to evade the United States navigation 
laws. In some instances these people 
lived in Japan; in others they made 
regular trips to Japan, ostensibly to 
get medical treatment or to take the 
baths. 

Seizures of narcotics by the Bureau 
of Customs aggregated eight hundred 
during the fiscal year, an increase of 
one-third over those of the previous 
year. Smuggled liquors showed a de- 
crease, owing partly to the difficulties 
encountered by the European sources 
of the supply. A conspiracy of Jap- 
anese seamen to smuggle narcotics 
was broken up with the arrest at San 
Francisco of a crew member of the 
Nitta Maru who was attempting to 
bring in a supply of smoking opium. 
A customs officer, posing as a long- 
shoreman, went aboard the vessel and 
took delivery. Another instance was 
the arrest, conviction, and imprison- 
ment of a Filipino steward on an 
American vessel who was attempting 
to bring in a large supply of opium 
through Baltimore. 

One of the more or less routine 
tasks of the Coast Guard was the 
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sealing of 9,098 radio apparatus on 
merchant ships of belligerent coun 
tries to prevent unauthorized radio 
transmissions while in United States 
waters. The Guard took into pro 
ective custody two German, twenty 
Danish 


immobilized in 


seven Italian and thirty-five 
merchant vessels 
ports of the United States Through 


2 


out the year, 34,948 vessels were 
boarded, of which 708 were reported 
for violations. 

Although narcotics violations are 
on the decrease because of rigid en 
forcement, a number of dangerous 
and notorious criminals were round 
ed up in that process. Several gangs 
were broken up and severe sentences 
received after the conviction of their 
leading members. With the assist 
ance of state and local authorities 
an estimated 33,235 acres of growing 
marihuana were destroyed, which 
was a 300 per cent increase from the 
previous yeal 

The arrest and conviction of sev 
eral evaders of large income taxes 
already has been thoroughly heralded 
in the press; but it might be of in 
terest to know that during the past 
fiscal year there were indicted from 


all walks of life 
sion of income and other taxes. Dun 


172 persons for eva- 


ing that period 192 individuals were 
tried for such offenses and 156 wert 
convicted. 

In protecting the revenue on alco 
holic beverages, the Enforcement Di- 
Alcohol Tax Unit 
seized 11,824 illicit stills and arrested 


vision of the 


26,010 persons. By persistent sleuth- 
ing, and with the cooperation of the 
Royal Ca 
Alcohol 


I'ax Unit uncovered and eliminated 


Customs Service and the 


nadian Mounted Police, the 


one of the largest illicit liquor con- 
spiracies ever organized in this coun- 
try. This gang had defrauded the 
Government out of $2,500,000 in ex 
cise taxes and the Dominion of Can 
ada out of large excise and war taxes. 
All the gang 
caught and sent to prison. More than 


leaders of the were 
twenty of their subordinates entered 
pleas of guilty. Thirty-five persons 
were caught in this dragnet. 
Important clean-ups were effected 
Secret Service 


by the in the slug 
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racket which had resulted in a yearly 
loss to the owners of automatic vend- 
ing machines, telephone, and _ trac- 
tion companies of $5,000,000; in the 
counterfeiting of Department of Ag- 
riculture food stamps; and in the 
fraudulent cashing of Government 
checks. But perhaps the most effect- 
ive work of the Secret Service was in 
the elimination of counterfeiting 
through its “Know Your Money” edu- 
cational campaign. Prior to its in- 
auguration by Chief Wilson in 1937, 
the public had been losing about 
$771,000 per year through the ac- 
ceptance of counterfeit notes. In 
1941 this was reduced by 88 per cent 
to only $91,096. 
The Secret 
that this educational campaign con- 


Service is convinced 


ducted during the past four years has 
demonstrated that the use of modern 
educational methods to prevent 
crime are decidedly more effective in 
the suppression of note counterfeit- 
ing than to depend exclusively on 
the century old methods of prosecu- 
tion and imprisonment. Hence, it 
was decided, at the beginning of 
1941, to adopt education as a perma- 
nent program in the war on coun- 


terfeiters. 


History of Our Government’s 
Organization 
The Government Printing Office 
has just announced the edition of a 
History of the 
Union under the Constitution, which 


Formation of the 


contains much valuable historical 
The principal part of the 
David M. 


Con- 


material. 
volume is a study by 
Matteson, Historian of the 
stitution Sesquicentennial Commis- 
sion, of the organization of the Gov- 
ernment under the Constitution. 
rhis study is based on original re- 
search throughout a wide field and 
shows the progress of the new Gov- 
ernment after ratification and until 
the new Union was in successful op- 
eration. The story is told in the 
words of those who participated in 
it, being taken 
national and state records, and cor- 
respondence. The book is illustrated 
by various facsimilies of material 
characteristic of that on which the 


from newspapers, 


study is based. 


There are included the texts of the 
great documents upon which the de- 
velopment of our liberty is founded, 
from Magna Carta to the Monroe 
Doctrine. The edition also has in- 
corporated, in order to give it a 
permanent form, the very popular 
Story of the Constitution issued 
several years ago by the Constitution 
Sesquicentennial Commission. That 
small volume told simply and accu- 
rately the origin of the Constitution; 
presented a strictly accurate print of 
the document itself with amendments 
and other state papers; showed por- 
traits of the signers with short 
sketches of each man; and contained 
an elaborate alphabetical analysis of 
the Constitution and amendments 
along with an interesting scheme of 
questions and answers. 

The price of the book from the 
Division of Public Documents, Gov- 
ernment Printing Office is two dollars 
and fifty cents. 


Plant Protection Established 


One of the effective steps taken to 
protect our preparedness operations 
is the recent enactment into law of 
the measure introduced by Repre- 
sentative Vinson, of Georgia, as H. R. 
4671, authorizing the Secretary of the 
Navy to establish a plant-protection 
force for naval shore establishments 
and to maintain and operate such 
force until June 30, 1943, 
Congress, earlier by concurrent reso- 
lution, shall declare that this force 


unless 


no longer is necessary. 

For the purposes of the act, an ap- 
propriation of $1,000,000 annually 
is authorized. Jhe force will be in 
charge of a civilian, appointed by the 
Secretary of the Navy, and will re- 
ceive a salary not to exceed $7,500 
per year. 

The duties of this protection force 
will be to investigate existing 01 
threatened espionage, sabotage, and 
subversive or other activities contrary 
to the interests of the United States 
and to the naval shore establish- 
ments. The force will be under the 
general supervision of the Director of 
Naval Intelligence under rules and 
regulations prescribed by the Secre- 
tary of the Navy. 
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TRADE -MARKS AND THE LANHAM BILL 


[At the coming annual meeting of the House of Delegates, and perhaps on the floor of the Assembly, there may 


be debate as to the Lanham Bill. There will be presented a majority and minority report. 


The Journat has been asked to give space to a criticism of the majority report and it has been urged that on a 


subject of this technical character material should be furnished in advance of the debate to the end that the debate 


may be better understood and more intelligently voted on. The JOURNAL has accordingly invited discussion by rep- 


resentatives of the majority and minority reports in which the three opposing views will be presented. 


Copyright law can no longer be regarded as of interest only to the specialist. It touches business so closely and so 


widely that almost every lawyer of general practice will find clients asking for advice on trade-mark questions. The 


following articles are therefore commended for perusal and consideration before the matter comes up for vote at the 


annual meeting. Editor) 


The New Trade-Mark Bill, 
H. R. 5461 


By WALLACE H. MARTIN* 

ee July 31, 1941, Congressman 

Lanham introduced a revised 
trade-mark bill, H. R. 5461. With 
the possible exception of the so- 
called “incontestability” feature (Sec- 
tion 15), the revised bill adopts in 
principle the major amendments ap- 
proved this year by the Association. 
The revised bill is based on _ the 
common law of trade-marks. It pre- 
serves the association of trade-marks 
and business good will, which earlier 
trade-mark bills would have de- 
stroyed. It gives an added value to 
registered marks, and consequently 
incentive to register. It more securely 
protects the public against deception 
and trade-mark owners against in- 
fringements. H. R. 5461 is believed 
to be fundamentally sound and en- 
titled to the support of the Associa- 
tion. It represents many months’ 
work on the part of numerous trade 
mark lawyers. It is felt that every 
reasonable criticism of this bill can 
be met by proper amendment with- 
out disturbing the fundamentals of 
the bill. The Trade-Mark Commit 
tee is considering several suggested 
amendments to be submitted at the 
fall meeting of the Association. 

The Trade-Mark Committee has 
heretofore felt that any provision 
which purported to confer incontest- 
able rights was dangerous primarily 


*Chairman of Trade-Mark Committee of 
Patent, Trade-Mark and Copyright Section, 
American Bar Association. 
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because it was coupled with the 
objectionable provision that a trade- 
mark could be transferred apart from 
the good will of the business. Since 
this objectionable provision has been 
eliminated from the revised bill, 
there seems to be no valid reason 
why Section 15 should not now be 
accepted, provided proper precau 
tions are taken to preserve prio! 
tights and prevent misuses. Sections 
15 and 33(b) restrict the right of in 
contestability. These sections con 
tain a number of exceptions to the 
so-called “incontestable” right, which 
are believed to give adequate pro 
tection against injustices. 

The revised bill provides that 
registration shall be constructive 
notice of the registrant's claim of 
ownership (Section 22). This pro 
vision appeared in earlier drafts of 
the bill. It has been approved by the 
Association. There seems to have 
been no objection to this Section, 
yet the criticism of Section 15 is bot 
tomed on it. In effect, it deprives a 
person of the right to claim in- 
nocence if he began to use his mark 
subsequent to the registration of 
an infringed mark. It is based on 
the theory that public interest re- 
quires one before selecting a mark 
to take the precaution of looking 
at the marks registered in the Patent 
Office. This requirement is believed 
to be reasonable and necessary for 
the future development of trade 
mark law in this country. If the pre- 
caution of searching the Patent Office 


is taken before a mark is adopted, 
possible conflict with Section 15 
would seem to be avoided. 

Constructive criticism of the bill 
is invited. 


The Common Law of Trade-Marks 
Should Be Retained and Lanham 
Bill Defeated 


By OTTO RAYMOND BARNETT* 
Of the Chicago Bar 

HE common law of trade-marks 
Lf so flexible, of such wide appli 
cation and so equitable that the gen 
eral lawyer should view with appre 
hension any measure which will en 
danger or supersede it. 

And yet the Lanham Bill, which 
1 consider would work this very re 
sult, escaped enactment at the last 
session of Congress by the barest 
margin. It passed both houses and 
then was held up in the Senate by a 
motion to reconsider. 

Since then the bill has been largely 
rewritten by various lawyers’ commit 
tees which have studied it. 

The revised bill is a compromise 
measure, which is thoroughly un 
sound in the view of anyone who 
believes in the settled fundamentals 
of the common law of trade-marks 
and unfair competition 

It is claimed that the Lanham Bill 
is merely a clarification and consoli 
dation of existing trade-mark statutes 
However, it contains many radically 
new provisions which cannot now 
be found in any federal statute 


*Member of Trade-Mark Committee of 
Patent Section, American Bar Association. 
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TRADE MARKS AND THE LANHAM BILL 


It is a commonplace to state that 


iny attempt to define an equitable 
loctrine by statute inevitably results, 
irst, in inflexible limitations of that 
octrine and, second, requires years 


fore the 


4 court interpretation | 
eaning of the statutory provisions 
s established 

By enactment of the Lanham Bill 
ve would depart from a long-estab 
ished and understood doctrine of 
he law into an unexplored field of 
tatutory interpretation 

An outstanding feature of the Lan 
ham Bill is the perpetuation in the 
Patent Ofhce of proceedings and ex 
ensive litigation to prevent the 
egistration of many marks which are 
in actual us¢ 

Contrary to the doctrine of the 
lrade-Mark Cases (100 U. S. 82) the 
Lanham Bill seeks to grant substan 
ive trade-mark rights, which may 
become incontestable, solely as the 
esult of ex parte registration in the 
Patent Office, thereby potentially 
superseding the common law rights 
of proprietors whose trade-marks ar¢ 
not so registered 

By uncontested ex parte registra 
tion under the provisions of the 
Lanham Bill, a registrant will in the 
federal courts establish a prima facie 
evidence as to ownership, use and ex 
clusive right, which prima facie right 
may become conclusive and incontest 
able after lapse of time purely be 
cause of the registrant’s ex parte 
representation. 

The Lanham Bill seeks to squeeze 
trade-marks as nearly as possible into 
the practice which obtains in securing 
patents for invention. This concept 
is utterly unsound [here is no 
analogy between the principles affect 
ing these wholly different types of 
property 

Federal trade-mark legislation 
should be limited to what is abso 
lutely essential to meet requirements 
for trade-mark registration in foreign 
countries by our own nationals and 
to comply with the International 
Trade-Mark Convention so far only 
as the same is not inconsistent with 
our own established common law 
doctrines 

Such a bill is the 
H. R. 1424). 


Paddock Bill 
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Proposed Departures from A.B.A. 
Draft Inequitable 


By LOUIS ROBERTSON 
Of the Chicago Bar 


HE latest Lanham Trade-Mark 

Bill, H. R. 5461, departs from the 
\.B.A. amendments in the following 
important respects: 

(1) Restoring incontestability be- 
yond use and incontestable exclusive 
ness dropped by the A.B.A. There 
seems to be no off-setting tightening 
up of assignability over the A.B.A. 
draft. Sec. 22 (constructive notice) 
has no pertinence to the problem. 
Conflict cannot always be avoided 
by a search and one who builds up 
his business over a period of years 
in an honest belief there is no claim 
against him should not be confronted 
with a sudden incontestability of an- 
other who may have confined his use 
to a different territory and acquiesced 
in the other’s use. (See Jour. Pat. Off. 
Soc., June, 1941, p. 455.) 

(2) Permitting adverse interstate 
and intrastate uses of the same mark 
side-by-side. 

(3) H. R. 5461 almost eliminates 
the A.B.A. common law defenses of 
non-confusing use of a descriptive 
term, and lack of secondary meaning. 
(Items 2 and 3 result from incontest 
ability.) 

(4) H. R. 5461 makes publishers, 
container makers, etc., liable under 
a variety of circumstances for repro- 
ducing the marks of their advertisers 
and customers, in spite of good faith. 

If, as the author believes, there is 
only one reasonable side to some of 
these four specific items we must 
neither yield to, nor allow anyone 
else to yield to, the insistence of the 
special interests that almost pushed 
through the last Congress a bill 
which, after months of much ap- 
preciated improvements is still 
atrocious. 

If there are two reasonable sides 
we must be especially careful because 
then we certainly cannot rely on the 
choice of the coordination commit- 
tee, an unofficial group which as a 
whole had no obligation to the pub- 
lic interest. There is still hope that 
our own committee will prove itself 
superhuman, if necessery, by taking 


care of these defects even against the 
interests of its members’ best clients. 
If not, it is hoped we will sympa 
thetically out-vote our committee to 
protect thousands of manufacturers 
from expensive inequity, and the 
public from chaos. Even without the 
defects the bill accomplishes too little 
to be worth its new crop of uncer- 
tainties. 

A good federal law can be worked 
out if the bar does it. Because we will 
never have it while submitting to the 
dictation of a few attorneys favoring 
special interests or to their “com- 
promises” (accepted by objectors only 
in fear of worse dictation), mention 
of the interests has seemed necessary. 
The law could satisfy the Barnett 
idea of avoiding expensive but use 
less Patent Office conflicts, perhaps 
permitting them when both sides 
so desire, and at the same time 
provide strong federal protection for 
good trade-marks. It could establish 
nation-wide rights (without the Lan- 
ham Bill inequities) to the extent 
desirable. It could accomplish most 
that is unjustifiably claimed for the 
Lanham Bill. 


Out Fishin’ 
“A feller isn’t thinkin’ mean 
Out fishin’; 
His thoughts are mostly good and 
clean 
Out fishin’; 
He does not knock his fellow-men, 
Or harbor any grudges then; 
A feller’s at his finest when 
Out fishin’. 


“A feller’s glad to be a friend, 
Out fishin’; 
A helpin’ hand he'll always lend 
Out fishin’; 
The brotherhood of rod and line 
An’ sky and stream is always fine; 
Men come real close to God's design 
Out fishin’. 


“A feller isn’t plotting schemes, 
Out fishin’. 

He’s only busy with his dreams 
Out fishin’. 

His livery is a coat of tan, 

His creed to do the best he can; 

A feller’s always mostly man, 
Out fishin’.” 
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BAR ASSOCIATION NEWS 


Alabama State Bar 


Association 
} iy sixty-fourth annual meeting 


of the Alabama State Bar Associa- 
tion was held in Mobile, July 11 and 
12. Attendance was good, cities more 
than 400 miles from Mobile being 
particularly well represented. 


De Vane K. Jones 
President, Alabama 
State Bar Association 


Hon. S. M. Johnston, of Mobile, 
president of the association, pre- 
sided. An address of welcome was 
delivered by D. R. Coley, president 
of the Mobile Bar Association. Dean 
Roscoe Pound, of the Harvard Law 
School, delivered an address on the 
subject, “Disappearance of the Law.” 
Dean Pound integrated law, philos- 
ophy, science and economics into a 
most enlightening picture of our 
existing polity. Dean T. C. Kim- 
brough, of the University of Missis- 
sippi Law School, spoke on the sub 
ject, “The Lawyer and the Great 
Problems of Today.” Lieutenant 
Colonel Ed C. Betts, Professor of 
Law, West Point Military Academy, 
spoke on “Constitutional Powers and 
Limitations Respecting the Mili 
tary.” The annual dinner was fea- 
tured by an address delivered by Sir 
Louis Beale, of the British Purchas 
ing Commission to the United States, 
who spoke on “Weapons of Victory.” 
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The meeting indicated an “era of 
good feeling’’ at the Alabama Bar. 
When the time came to elect a new 
president, Hon. DeVane K. Jones, of 
Tuscaloosa, was nominated and 
elected by acclamation. 


Harotp M. Cook, 
Secretary. 


Virginia State Bar 


HE Third Annual Meeting of the 

“new” or integrated Virginia State 
sar was held in the Monticello 
Hotel, Charlottesville, Virginia, on 
May 23, 1941. President John S. 
sattle presided at the meeting. 

President Battle made his report, 
which set out the activities of the 
Council since the last Annual Meet- 
ing. The report of the Secretary- 
Treasurer showed that there were 
2,807 members in good standing for 
the year 1941. 2,464 were actively 
engaged in the practice of law, 
and 343 were enrolled as associate 
members. 

Robt. T. Barton, Jr., Chairman of 
the Committee to Study the Necessity 


for Revision of Procedure in Virginia, 


made the report for this committee. 
The report of the committee was 
adopted after a rather lengthy de- 
bate. Among other things, the re- 
port provided for the introduction 
of a bill at the next meeting of the 
General Assembly of Virginia, which 
bill will provide for the vesting of 
rule-making power in the Supreme 
Court of Appeals of Virginia to adopt 


and promulgate all rules relating to 


civil procedure. 

Lewis F. Powell, Jr., of the Rich- 
mond Bar, Chairman of the Junior 
Bar Conference of the American Bar 
Association, made a most interesting 
address on the Soldiers’ and Sailors’ 
Relief Act. 

Guy B. Hazelgrove, of the Rich- 
mond Bar, was elected President for 
the year 1941-42. Chas. E. Pollard, of 
the Petersburg Bar, was elected Vice- 
President. 

R. E. Booker, 
Secretary-Treasurer. 


State Bar of Texas 


HE largest convention in the his- 
Fas of the State Bar of Texas was 
held in Dallas July 3-5, with the regis- 
tration of 2,112 lawyers and guests. 
Previous election by mail of officers 
and directors removed politics from 
the sessions, and members were free 
to take their choice from more than 
fifty addresses on subjects directly 
concerning their profession. 

Speakers included Robert P. Patter- 
son, Under-Secretary of War; Jacob 
M. Lashly, President of the American 
Bar Association; Carl V. Weygandt, 
Chief Justice of the Supreme Court 
of Ohio; Harvey T. Harrison, past 
president of the Arkansas Bar Asso- 
ciation; and John A. Appleman of 
Urbana, IIl., as well as Congressman 
Hatton W. Sumners of Dallas. 

Gordon Simpson of Tyler was in- 
stalled as president, succeeding Judge 
Few Brewster of Temple. Claude E. 
Carter of Harlingen is the new vice 
president, and William Jarrel Smith 


of Pampa was elected chairman of 
the Board of Directors 





Gordon Simpson 
President 

State Bar of Texas 
National defense was the keynote 
of the convention, with Judge Pat- 
terson talking on “Preservation of In- 
dependence,” and President Lashly 
on the opportunity of the American 
Bar Association in the present situa- 
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ion. Private Donald Wright of Fort 
Sill, Okla., addressed the Junior Bar 
Section on “O P M and OC D.” 
Meetings of the Texas section of 

he American Bar Association's spe- 
ial committee on improving the ad- 
ninistration of justice, offering fif 
een addresses on various subjects, 
vere well attended. The convention 
losed Saturday night, July 5, with 
he annual banquet, where Chief 
Justice Weygandt spoke on “Our 
Profession’s Challenge.” 

WILLIAM B. Carssow, 

Secretan 


Delaware State Bar 
Association 


HE 1941 annual meeting and din- 

ner of the Delaware State Bar As- 
sociation was held at Rehoboth on 
July 25. Over one hundred members 
of the association were present. Ed 
mund Ruffin Beckwith, Chairman of 
the National Defense Committee of 
the American Bar Association, gave 
an address on the responsibilities of 
the organized bar during the present 
national emergency. Hon. Daniel J. 
Layton, Chief Justice of the Supreme 
Court of Delaware, spoke on “The 
Effect of the Brief on the Judicial 
Opinion.” 

The officers for the year 1941-42 
are: President, James R. Morford, 
Wilmington; Secretary, William Mar- 
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vel, Wilmington; Treasurer, Thomas 
C. Frame, Dover. 
WILLIAM MARVEL 
Secretary 


Pennsylvania Bar 


Association 


IVE hundred and twenty members 
F of the Pennsylvania Bar Associa- 
tion convened at Bedford Springs 
Hotel on June 25 for the 47th An- 
nual Meeting of the Association. In 
addition, eighty-eight ladies regis- 
tered. The President, Hon. Wm. H. 
Hargest, devoted his address to a re- 
port of the activities of the Associa- 
tion in National Defense, together 
with an analysis of the field of Ad- 
ministrative Law. Hon. Jacob M. 
Lashly, President of the American 
Bar Association delivered the Annual 
Address. Hon. W. Walter Braham 
presented a paper on “The Lawyer 
in a Changing World.” 

At the banquet, Justice Owen J. 
Roberts of the Supreme Court of 
the United States and Hon. George 
Wharton Pepper, President of the 
American Law Institute, were the 
speakers. 

The officers for 1941-42 are: Hon. 
Fred B. Gernerd of Allentown, Presi- 
dent; John C. Arnold of Clearfield, 
Vice-President; John MclI. Smith, 
Secretary; Fidelity Philadelphia 
Trust Company, Treasurer. 

Joun MclI. SmitH 
Secretary 


Bill of Rights Committee 


NE of the significant activities 
of the Association is that being 


carried on by the Special Committee 





Lawyers Club, Los Angeles, Calif. Left to right: 

Loyd Wright, President of the State Bar of 

California; George |. Haight, of Chicago, Chair- 

man of the Special Committee on Bill of Rights 

of the ABA; and Jay Moidel, of The Lawyers 
Club of Los Angeles. 


on the Bill of Rights, of which 
George I. Haight of Chicago is Chair- 
man. Among other things, the Com- 
mittee publishes The Bill of Rights 
Review, a quarterly magazine to 
which the JouRNAL has previously 
(March, 1941) called attention. We 
publish herewith a photograph indi- 
cating the radio activities of the Bill 
of Rights Committee. Chairman 
Haight had made two addresses in 
Los Angeles on July 7 and July 20, 
at least one of which the Lawyers’ 
Club of Los Angeles arranged to have 
broadcast. 


PROPOSED AMENDMENT 


to the Constitution of the American Bar Association 


To be Presented and Acted Upon at Its Sixty-fourth Annual Meeting at Indianapolis, 


rO THE MEMBERS OF THE 
AMERICAN BAR ASSOCIATION 
AND OF THE HOUSE OF 
DELEGATES: 

Notice is hereby given that Harry 
P. Lawther, of Dallas, Texas, a mem- 
ber of the American Bar Association, 
has filed with the Secretary of the 
Association the following proposed 
amendments to the Constitution of 
the Association: 
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September 29 to October 3 

Amend Article VIII by striking out 
Sections 1 and 2 of said Article and 
substituting therefor the following: 


“Section 1. Nominations by Petition.— 
Nominations for President, Secretary and 
Treasurer of the Association; for Chair- 
man of the House of Delegates; and for 
members of the Board of Governors for 
that year shall be by petition signed by 
ten members of the House of Delegates 
(no more, no less) for President, Secretary, 
Treasurer and Chairman of the House; 
and by five members of the House of 
Delegates (no more, no less) for each 
member of the Board of Governors; said 
petitions shall be filed with the Secretary 


of the Association and shall by him be 
published in the American Bar Associa- 
tion Journal not more than sixty and 
not less than forty days before the next 
annual meeting of the House of Delegates; 
and shall be by him certified to the House 
of Delegates upon the first day of the next 
annual meeting, upon which day the 
election of the officers shall be held.” 


Amend Article VIII by changing 
the numbers of Sections 3, 4, and 5 
to Sections 2, 3, and 4, respectively. 

Harry S. KNIGHT, 


Secretary. 
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CURRENT EVENTS 


Bar Examinations 


HE Journat has received the 

April, 1941, number of The Ba) 
Examiner, a magazine published by 
the National Conference of Bar Ex- 
aminers. It contains an interesting 
article by John K. Clark, President, 
New York State Board of Law Ex 
aminers, and Chairman of the Na- 
tional Conference of Bar Examiners, 
entitled Developments During 20 
Years of Bar Examinations. ‘The 
article gives an authentic history of 
the last two decades in regard to the 
topic discussed. 

This issue of The Bar Examine 
contains also interesting statistics 
about admissions to the bar. The 
“batting averages” for the year 1940 
in typical states are: 


Total ‘Total Percent 


State Taking Passing Passing 
Alabama .... 12 20 48% 
California .. 828 417 50% 
Illinois ..... 876 «6571 65% 
Massachusetts 1,277 358 28% 
Minnesota « wie 98 46% 
Mississippi . . 85 57 67% 
New York 2,993 1,369 46% 
Pennsylvania 543 331 61% 
QS 788 343 44% 


There is also given a complete di 
rectory of Bar Examiners for the vari 
ous states. A ‘“‘note’’ announces that a 
Manual for Bar Examiners pre- 
pared by the Conference may be had 
at a nominal price and can be 
ordered from Dean Bernard C. 
Gavit, Secretary, Association of Ame 
ican Law Schools, Indiana Unive1 
sity, Bloomington, Ind. 


Legal Aid 


HE Journat is in receipt of The 

Legal Aid News Letter for July, 
issued by the National Association 
of Legal Aid Organizations, 25 Ex- 
change Street, Rochester, New York. 
It contains the program for the 19th 
Annual Legal Aid Conference to be 
held September 17 to 19 at Bal 
timore. Typical subjects for discus 
sion are: “Problems of Legal Aid 
Services in Smaller Communities,”’ 
discussion led by Hon. H. Hamilton 
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Hackney, Judge, Juvenile Court of 
Maryland; “The Treatment of Do 
mestic Relations Problems,” discus- 
sion led by William H. Savin of the 
Washington, D. C. Family Service 
Association and Arthur J. Harvey 
of the Albany Legal Aid Society. 
Among other things the news lette1 
contains the following item: 


ABA Journal 


After more than 20 years of service on 
the Legal Aid Committee of the American 
Bar Association, Reginald Heber Smith, of 
Boston, author of Justice and the Poor 
and devoted advocate of organized legal 
aid, has been elected to the Editorial 
Board of the Journal of that Association. 
It is a fitting recognition of his many 
abilities and we can be very sure that 
the cause of legal aid will continue to 
find expression in that publication.’ 


Commercial Law League 


HE Commercial Law League held 

its Annual Convention in New 
York City July 22 to 24. Judge Abra 
ham Lieberman of New Jersey was 
elected president of the League, suc- 
ceeding Harold B. Doyle, of Youngs- 
town, Ohio, Judge Lieberman served 
as vice president during the past year. 

Also elected were Henry L. Fist, 
Tulsa, Okla., vice president; Thad 
M. Talcott, Jr., South Bend, Ind., 
re-elected for a twelfth term as treas 
urer; Benjamin S. Lurie, Columbus, 
Ohio, recording secretary; and P. L. 
Steinberg, Cleveland, Ohio, and 
Harry L. Jenkins, Philadelphia, Pa., 
as members of the executive com 
mittee. 

The new president was born in 
Union City, N. J., educated in the 
public schools there and at New York 
University. He studied law at N. Y. 
U. law school, graduating with a 
degree of LL.B. He was admitted to 
the bar of New Jersey as an attor- 
ney at law in 1923, and as counselor 
at law in 1926. 

Judge Lieberman was appointed 
to the Weehawken police court on 
Jan. 1, 1932, and is still serving there. 
He is also a member of the Ame1 
ican, Federal, New Jersey State, and 
Hudson County bar associations and 
the North Hudson Lawyers Club. 


A Century of Probation 


[Reprinted in Chicago Daily Law 
Bulletin, from Dallas Morning News | 


Ft TING tribute has been given 
this year to John Augustus, the 
humble Boston shoemaker who, a 
century ago, began a great movement 
in the reformation of offenders. In 
1841, Augustus took from a court, 
for a period of probation, a man who, 
under his care and with his friend 
ship, became again a useful citizen 
The ideals that inspired John Augus 
tus are those that should motivate 
the widely organized probation move 
ment today. 

Probation has been especially suc- 
cessful in the federal courts, which 
now place about 13,000 persons a 
year on probation and have a total 
of about 57,000 under supervision of 
probation ofhcers. In the states, re- 
sults have, varied greatly. Probation 
has succeeded in those states that im 
pose ample supervision by trained 
probation ofhcers. It has had indiffe1 
ent or negative results where supe 
vision has been neglected or has been 
left to those whose qualifications were 
mainly political. 

There is no room here for mere 
place-hunters or political derelicts, 
Charles E. Hughes noted shortly be 
fore his retirement as chief justice 
of the Supreme court. “Probation 
officers should be appointed solely on 
the basis of merit, without regard to 
political associations. Training, ex 
perience and traits of character ap 
propriate to the specialized work of a 
probation officer should in every in 
stance be deemed essential qualifica 
tions. Good intentions and humani 
tarian impulses are not enough.” 

The tasks ahead in probation in 
clude increasing personnel to reduce 
the individual’s case load, raising 
standards through good appoint 
ments and education in service and 
offering compensation sufficient to 
attract well qualified persons. These 
steps promise better results than ever 
in the rehabilitation of those who 
have strayed into anti-social paths. 
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Radio “Courts” 

\R association committees in vari- 
B ous parts of the country have been 
oncerned about the use of the word 
court” as part of the title of certain 
adio programs and the possibility of 
he public being misled into believing 
hat the program emanated from a 
al judicial tribunal 

Che matter was called to the atten 
ion of the Committee on Unauthor 
zed Practice of the Law, which held 
1 series of meetings and conferences 
vith respect thereto, with representa 
ives of broadcasting companies and 
f the National Association of Broad 
asters 

As a result, the title of a program 
known as “Court of Missing Heirs 
\re You a Miss 


of full co 


1as been changed to ‘ 
ing Heir?’”. In a spirit 
yperation with the Bar, the National 
Association of Broadcasters, on July 
28, 1941, sent out to all of its membe1 
stations a Communication concerning 
this matter, specifically saying, among 
other things 

“The American Ba 
Unauthorizec 


Association’s Com 


mittee on Practice of the 


Law, of which Edwin M. Otterbourg 
of New York is Chairman, has, at several 
of its meetings, been asked to considet 


the problem and has evinced every de 


sire to bring about cooperation between 


1 


the broadcasters and local and state bar 


associations who have been complaining 
about certain programs. At the last meet 
Association Com 

March 16 
attended on 


Committee gave as 


ng of the American B 

mittee held in g 
1941, Mr. Joseph L. Miller 
our behalf, and the 
its opinion that 

neither give or offer to 
nor by title or substance represent or lead 
the public to that it emanates 
from a court or is a part of the judicial 


Chicago on 


program should 


give legal advice 
believe 


system 


We Must Be Fair 
(From the New York Times) 
HERE is no reason to doubt the 
“wisdom, sagacity fairness” 

of the federal 
enforcement officers to whom Judge 


and 


local, state and law 


Learned Hand spoke at a special 
But Judge 
Hand was timely in reminding them 


meeting here recently 


that these qualities are as important 
as courage just now. One would like 
to see his words, or some of them, 
posted in every police office in the 


FBI 


down. These, for instance 


country, from headquarters 
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CURRENT EVENTS 


“There is quite as much danger in 
overdoing fears, excitement and 
punishments that comes from a state 
of peril as there is from neglecting 
to take necessary remedial steps. | 
ask you to remember that you are 
protecting the greatest nation in the 
world. The question is, can we pre- 
serve the essentials of democracy and 
the essence of freedom? 

“We should assure every one that 
the elements of justice will be pre- 
served, because once people feel that 
rumors and idle, foolish suspicions of 
enemies may land them in concen- 
tration camps, disunity sets in. 

“Spies and saboteurs are undoubt- 
edly operating in this country. They 
will become more dangerous as our 
defense effort mounts in intensity. 
Citizens can help defeat them by 
reporting suspicious actions to the 
police. But take 
law into their own hands, and police 
officers must scrupulously respect the 
freedoms we are preparing to defend. 
Let it be that the 
deepest loyalty may sometimes speak 


citizens must not 


remembered 


with a foreign accent, wear shabby 
clothes and trim its whiskers in an 
alien fashion. The most dangerous 
spies and saboteurs are probably 
those who know best how not to 
attract attention to themselves by 


loose talk or eccentric actions.” 


Rockefeller Foundation 

HE Annual Report of the Rocke- 
| bees Foundation that 
during 1940 gifts of the Foundation 
for public health and other similar 
purposes amounted to $9,854,497. Of 


shows 


this amount 77% was for work in the 
United States and 23% abroad. Parts 
of President Fosdick’s review are of 
deep interest, not only to the public 
in general, but also to lawyers. 

In discussing “The Challenge to 
the Social Sciences,” President Fos- 
dick makes some thought-provoking 


comment when he says: 

In such an hour as this the social 
sciences may seem like frail reeds to lean 
upon. Never has the skein of human re- 
lations been so tangled or the course of 
cause and effect so confused. The world 
society of the twentieth century with its 
intricate web of interdependence among 
all the millions of men presents a chal 
lenge to disciplined intelligence such as 
no generation has ever faced. In this 
shrunken world the emctional potential 


is enormously higher because we share 
with once distant countries their inva 
sions, their bombings, and their starva 
tion; but the means of knowing and 
understanding are vastly more difficult 
and complicated. We are emotionally 
sensitized, and therein lies the hope of 
a true brotherhood of man; we are in 
tellectually unprepared, and therein lies 
the danger of catastrophe. 

But for reason to surrender to baffle 
ment or for hope to lose itself in panic 
flight is unthinkable. The race with con 
fusion and complexity may be desperately 
close, but intelligence will still persist in 
trying to find answers to the urgent ques 
tions which confront our time. How shall 
we govern ourselves in a modern techno 
logical society? How shall we manage our 
vast productive capacity? How shall we 
reconcile the contradiction between the 
character of our political institutions and 
the possibilities of our economic achieve 
ment? How can the social adjustment of 
millions of human beings be arranged 
with less frustration and more harmony 
and justice? How can peace among na 
tions be established? These are the ques 
tions that are put to the social sciences— 
not for specific answer, but for clarifica 
tion. The intellectual choices which face 
us are now so blurred that moral judg- 
ments cannot easily be made. We need 
the light which more exact knowledge 
would bring. 

What have the economists and political 
scientists to report in relation to im 
proved facilities for observing and inter 
preting the social scene? What would a 
wise and provident society direct a foun 
dation to do with funds available for 
social studies? Let it be admitted at once 
that there is no capacity in the social 
sciences for insuring quick results. There 
is no fast road to the solution of social 
problems. 


The Battle for Shorts 


[From the Kansas City Times. Re- 
printed in Chicago Daily Law Bul- 
letin.] 


E OBSERVE with interest that 
Wie celebrated Nettleton, Ark., 
shorts case has been reversed in the 
higher courts of Arkansas. 

The Nettleton case arose when the 
mayor of that somewhat puritanical 
town, under an 1837 statute prohibit- 
ing “public. exhibition of nudity” 
caused the arrest and fining of a 19- 
year-old girl for wearing shorts. The 
girl appealed to the circuit court and 
that body set aside the fine and dis- 
missed the charge. Thus progresses 
the cause of woman's emancipation. 

But we don’t object—as long as 
the sunworshippers are young and 
comely at least. The rest of the world 
has accepted shorts and Nettleton, 
Ark., may as well fall in line. 
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Current Federal and State Statutes—1941 


A Directory of Statutes, Revisions, Codes and Compilations 


AWYERS all over the country have occasion from 
time to time to consult the statutes of other states. 
Frequently this is for some purpose which does 

not justify writing to a correspondent in another state, 
or is an emergency matter that will not permit time for 
that. Generally the lawyer does not have the “foreign” 
state statutes in his office and goes to the nearest law 
library for this purpose. He is likely to be unacquainted 
with the statutes of the state concerned, and is accord- 
ingly confronted with a number of questions. 

What is the correct name of the authorized publica- 
tion of the state statutes in question: 

If there is more than one publication (as is not un- 
likely) what are the names of the various sets of statutes? 

How complete and up-to-date are these compilations? 

Is there an annotated set of statutes for the state? 

How can the lawyer be sure that he has the names of 
all the major publications which are generally in use 
by the local bar? 

These and other questions are constantly arising in 
the experience of many lawyers, whether in metropolitan 
cities or in the more remote areas. 

The judges of the courts too are often confronted 





























































with similar problems. The reviewing courts particularly 
need to know about the statutes from “foreign’’ states. 
Lawyers’ briefs frequently cite compilations from out- 
side states and quote from them. How are the judges 
to know whether the compilations cited are authentic? 
How are the courts to know whether the publications 
cited are the latest editions? 

The JourNAL from time to time has been made aware 
of these problems about “‘foreign”’ statutory compilations 
as they are presented to the bench and bar of the coun- 
try. From time to time come requests from practitioners 
who are in the dark about the latest and most reliable 
statutory publications in some other state. With this 
frequently recurring situation in mind, the JOURNAL 
has had the following up-to-date inventory made of 
the accepted and recognized statutory publications for 
all the states in the Union, as well as of the federal 
statutes. The list, brought down to date as of July 1, 
1941, has been submitted to all the major law pub 
lishing houses and has been corrected by them. 

It is hoped that this complete statutory directory, 
giving the compilations for each of the 48 States and 
the United States, may be of help to the profession. 
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SEA WARFARE IN THE ATLANTIC-1776 


THE FIRST CHIEF JUSTICE AS PRESIDENT OF THE CONTINENTAL CONGRESS 


in:.C°O eGo R-E Sa 


WEDNESDAY. April 3, 1776. 


INSTRUCTIONS ¢@o the Commanpers of Private Ships or Veffels 
of War, which fall have Commiffions or Letters of Marque and Reprifal, 
authorifing ticm to make Captures of Britifh Veffels and Cargoes. 


we 


o 


Subjeéts of the King of Great-Britain, on the High Seas, or between High-water and Low-water 
Marks, except Ships and Veffels bringing perfons who intend to fcttle and refide in the United 
Colonies, or bringing Arms, Ammunition or warlike Stores to the faid Colonies, for the Ufe of fuch In- 
habitants thereof as are Friends to the American Caufe, which you fhall fuffer to pafs unmolefted, the 


I. 
Y : U may, by Force of Arms, attack, fabdue, and take al! Shi»s and other Veflels belonging to the 





the Ladings, and Deftinations of the Voyages. 
ee * 
You may, by Force of Arms, attack, fubdae, and take all Ships and other Veflels whatfoever, carrying 
Soldiers, Arms, Gun-powder, Ammunition, Provifions, or any other contraband Goods, to any of the 
Britith Armie: or Ships of War, employed againft thefe Colonies. 


Ill. 

You hall bring fuch Ships and Veffels 2s you fhall take, with their Guns, Rigging, Tackle, Apparel, 
Furniture and Ladings, to fome convenient Port or Ports of the United Colonies, that Proceedings may 
thereupon be had in due Ferm, before the Courts which are or fhall be there appointed to hear and deter- 
mine Caufes civil and maritime. 

IV. 

You or one of your Chief Officers thal! bring or fend the Mafter and Pilot, and one or more principal 
Perfon or Perfons of the Com, any of every Ship or Veffel by you taken, as foon after the Capture as may 
be, to the Judge or Judges of fuch Court as aforefaid, to be examined upon Oath, and make Anfwer to 
the Interroyatories which may be propounded, touching the Intereft or Property of the Ship or Vefiel and 
her Lading ; and at the fame Time you hall deliver or caufe to be delivered to the Judge or Judges, all 
Paffes, Sea Briefs, Charter Parties, Bills of Lading, Cockets, Letters, and other Documents and Writings 
found on Board, proving the faid Papers, by the Affidavit of yourfelf or of fome other Perfon prefent at the 
Capture, to be produced as they were received, without Fraud, Addition, Subduion or Embezzlement. 


yA 
You hall keep and preferve every Ship or Veffel and Cargo by you taken until they thall, by Sentence 
of a Court properly authorifed, be adjudged lawful Prize, or acquitted-—pot felling, Calling, waiting, or 
diminifhing the fame, or breaking the Bulk thereof, nor fuffering any fuch Thing to be done. 


VI. 

If you, or any of your Officers or Crew, fhall, in cold Blood, kill or maim, or, by Torture or other- 
wife, cruelly, inhumanly, and contrary to common Ufage and the Prattice of civilized Nations in War, 
treat any perfon or Perions furprized in the Ship or Veffel you thal take, the Offender fhall be feverely 
punithed. 

Vil. 

You fhall, by all convenient Opportunities, fend to Congrefs written Accounts of the Captures you 
hall make, with the Number and Names of the Captives, Copies of your Journal from Time to Time, 
and Intelligence of what may occur or be difcovered concerning the Defigns of the Enemy, and the 
Deflinations, Motions and Operaticns of their Fleets and Armies. 


vitt. 
One Third, at the leait, of your whole Company fhall be Land-mea 


IX. 
You hall not ranfome any Prifoners or Captives, but thall difpofe of them in fuch Manner as the 
Cangrefs, or if that be not fitting in the Colony whither they fhall be brought, as the General Affembly, 
Convention, or Council or Committee of Safety of fuch Colony thal! direét. 


You thal! obferve all fech further Infroétions as Congrefs thall htreafter give in the Premifes, when 
you fhall have Notice thereof. J 
Xt. 

If you thall do any Thing contrary to thefe Inflru€tions, or to others hereafter to be given, or wil- 
lingly faffer fuch Thing to be done, you thal! not only forfeit your Commiffion, and be liable to an Ac- 
tion for Breach of the Condition of your Bond, but be refponfible to the Party grieved for Damages 
fuftained by fuch Malverfation. 

By Congref:, 


thn J) 2; ——w _ PresiDENT. 
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Thirteen years before John Jay became 

he had served as President of the ¢ yntinental Congress 
analogous to that of the President of the Unite: 
historical exhibit was loaned to the JOURNAL 


Barrett of the Chicago Bar. 
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[ROUBLED WATERS lie beyond the quiet horizon 
‘f every business venture. The hazards of in- 
lustry make peculiar warfare that is never de- 
lared, never expec ted. Weapons like employee 


lishonesty, burglary, forgery and liability engage 


HOME OFFICES: 100 BROADWAY, NEW YORK 
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assets in deadly combat. But like ships with sealed 
orders, insurance policies and bonds of American 


Surety and New York Casualty Companies 


safeguard assets for insured owners. In this way 


clients lose their loss to these strong companies, 


NEW YORK CASUALTY COMPANY 


Both Companies write FIDELITY * SURETY * CASUALTY 
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NATIONAL DEFENSE IN 


INDIANA 


By THOMAS C. BATCHELOR 


Secretary, Indiana State Bar Association 


ITH a meeting program devoted to National 

Detense and the emergency confronting Ameri 

ca, it is appropriate that the American Bai 

Association should meet this year in a state which is 

the very center of the effort being made to produce the 

materials necessary for the protection of this country 
and its institutions. 

Indiana, until just a short time ago a happily bal- 

anced agricultural and industrial state, has almost ove 





James Whitcomb Riley Home, Indianapolis 


night taken its place as a leader in the production of 
munitions and war material. Huge areas of the state 
have been taken over by the government for military 
purposes, and immense plants are in operation or in 
process of construction from the Ohio River to Lake 
Michigan. 

It almost staggers the imagination to realize that here, 
almost a thousand miles from the ocean, the great 
Atlantic fleet will be serviced, yet such is the case. On 
a 60,000 acre tract of ground near Burns City, Indiana, 
the Navy is feverishly rushing to completion its At- 
lantic fleet ammunition depot. Here will be stored in 
unbelievable quantities powder and high explosives 
and other naval munitions, and manufacturing units 
will turn out a steady stream of star shells and navy 
parachutes. 

Not far from Burns City, at Charlestown, is the huge 
Du Pont powder plant. This plant is already in opera- 


=O 


Vin 


tion and employing approximately 18,000 men. Clos 
by the Navy has acquired a vast area comprising parts 
of three counties, on which it is establishing proving 
grounds where enormous guns will fire shells a distanc 
of twenty miles in testing operations. 


In Indianapolis the famous Allison liquid-cooled an 
plane engine is being produced in ever-increasing 
quantities, and these powerful motors may be the de 
termining factor in the great battle for air supremacy 
Another Indianapolis contribution to aircraft produc 
tion will be the Curtiss-Wright propeller factory, short 
ly to start production. Additional defense projects 
hastening to completion in Indianapolis are a $12,000 
000 cartridge plant of the Bridgeport Brass Company 
and a $6,000,000 Naval Ordnance bomb-sight factory 

In South Bend the need for planes and more planes 
is being met by the Studebaker Corporation and th 
Bendix Aviation Corporation, which have defense 
orders totalling more than $100,000,000. Also in the 
northern part of the state, in LaPorte County, there 
has been constructed a $38,000,000 shell loading plant 


known as the Kingsbury Ordnance Project. 





Power for the Wings of Defense 


While the factories of Indiana are making this con 
tribution to National Defense and turning out govern 
ment orders totalling more than $500,000,000.00, the 
actual training for warfare goes on at Fort Benjamin 
Harrison, located a few miles northeast of Indianapolis. 
Uniformed soldiers from this famous post will be a 
familiar sight on the streets of the city during the 
Association meeting. 
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PROGRAM 


64th ANNUAL MEETING OF THE 


AMERICAN 


BAR 


ASSOCIATION 


September 29 to October 3, 1941 


THE ASSEMBLY 
Monday, September 29, 1941. 10:00 A.M. 
Murat Theatre 
FIRST SESSION 


Call to Order, by the President 
THE CHAIRMAN OF THE HOUSE OF DELEGATES, 
presiding 

\ddress of welcome, by Mr. Albert Harvey Cole, Indiana 

Response to welcome by Honorable Forrest C. Donnell, 
The Governor of Missouri 

\nnual Address of the President of the Association 

THE PRESIDENT, presiding 

Statement concerning work of the American Law In- 
stitute, by Honorable George Wharton Pepper, 
President of the Institute 

Opportunity for offering of resolutions, pursuant to 
Article IV, Section 2 of the Constitution 

\nnouncement by the Secretary of vacancies, if any, 
in the offices of State Delegates and Asseinbly Delegates 

Nomination and election of Assembly Delegates to fill 
vacancies 

Nomination of four Assembly Delegates for two-year 
term ending with adjournment of 1943 Annual 
Meeting* 


Wednesday, October 1, 1941. 9:30 A.M. 
Auditorium, World War Memorial 


SECOND SESSION 
THE PRESIDENT, presiding 
Election (by ballot) of four Assembly Delegates for 
two-year term ending at the close of the 1943 An- 
nual Meeting.* 


SYMPOSIUM ON HEMISPHERIC SOLIDARITY 
Under auspices of the Section of International and 
Comparative Law 
Joun T. Vance, Chairman, presiding 
\ddress by Dr. Enrique Gil, vice-president of the Ba 

Association of Buenos Aires, Argentina, and Vice- 
President of the Inter-American Bar Association 
\ddress by Honorable Tom Connally, Chairman, Com 
mittee on Foreign Relations, United States Senate 
*Note: At the midyear meeting of the House of Delegates held 
n Chicago March 17, 1941, the Committee on Rules and Calendar 
recommended that the election of Assembly Delegates for the 


regular term be scheduled for a session subsequent to that at which 
\ominations are made 


SEPTEMBER, 194] Vor. 27 


8:30 P.M. 
Murat Theatre 
THIRD SESSION 
[HE PResIDENT, presiding 
Address by the Honorable Robert H. Jackson, Associate 
Justice, Supreme Court of the United States 
Address by Sir Norman Birkett, K. C., of the English 
Bar. 
10:00 P.M. 
Reception by the President of the Association to mem- 
bers and guests. Dancing. Refreshments. 


Thursday, October 2, 1941. 9:30 A.M. 
Murat Theatre 
FOURTH SESSION 
THE PRESIDENT, presiding 

Presentation of award of merit to a state bar association 
and a local bar association. 

Presentation of prize award for 1941 Ross Bequest Essay 
to Willard Bunce Cowles, of Washington, D. C. 

Open Forum—Report of Resolutions Committee, Hatton 
W. Sumners, Chairman. 

Report by Chairman of the House of Delegates (or the 
Secretary) as to matters requiring action by the 
Assembly 

Amendments of Constitution and By-Laws 


7:30 P.M. 
ANNUAL DINNER 
THE PRESIDENT, presiding 


Presentation of the American Bar Association Medal. 
Speakers to be announced later. 


Friday, October 3, 1941. 12:30 P.M. 
Riley Room, Claypool Hotel 
Luncheon 
THE PRESIDENT, presiding 
Presentation of incoming officers 
Remarks by the incoming President 


(immediately following luncheon) 
FIFTH SESSION 

Report by the Chairman of the House of Delegates of 
the action of the House upon resolutions previously 
adopted by the Assembly 

Action by the Assembly upon any resolutions previous 
ly adopted by the Assembly but disapproved or modi- 
fied by the House 

Unfinished business 

New business 

Adjournment 
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THE HOUSE OF DELEGATES 
Assembly Room, Claypool Hotel 
Monday, September 29, 1941. 2:00 P.M. 
FIRST SESSION 
THE PRESIDENT, presiding 

Roll Call 

Report of Committee on Credentials and Admissions, 
Morris B. Mitchell, Chairman, Minnesota 

Approval of the Record 

Statement of the Chairman of the House of Delegates 

Report of the Treasurer, John H. Voorhees, South 
Dakota 

Report of the Chairman of the Budget Committee, 
Carl B. Rix, Wisconsin 

Report of the Board of Governors to the House of 
Delegates, Harry S. Knight, Secretary, Pennsylvania 

Report of the Committee on Rules and Calendar (in- 
cluding proposed amendments to Constitution and 
By-Laws) Chauncey E. Wheeler, Chairman, Rhode 
Island 

Election of Members of the Board of Governors, as pre- 
scribed by the Constitution, Article VIII, Section 3 

Offering of resolutions for reference to the Committee 
on Draft 


Reports of Committees 

National Defense, Edmund Ruffin Beckwith, Chairman, 
New York 

Advancement and Coordination of National Defense, 
Thomas D. Thacher, Chairman, New York 

Improving the Administration of Justice, John J. Parker, 
Chairman, North Carolina 

American Citizenship, Joseph P. Gaffney, Chairman, 
Pennsylvania 

Bill of Rights, George I. Haight, Chairman, Illinois 

Ways and Means, Howard L. Barkdull, Chairman, Ohio 

Jurisprudence and Law Reform, Walter P. Armstrong, 
Chairman, Tennessee 

Administrative Law, O. R. McGuire, Chairman, Wash- 
ington, D. C. 

Labor, Employment and Social Security, William L. 
Ransom, Chairman, New York 

Economic Condition of the Bar, John Kirkland Clark, 
Chairman, New York 

Customs Law, Albert MacC. Barnes, Chairman, New 
York 

Securities Laws and Regulations, Talcott M. Banks, Jr., 
Chairman, Massachusetts 


Wednesday, October 1, 1941. 2:00 P.M. 
SECOND SESSION 


Roll Call Tue CHAIRMAN, presiding 


Reading and approval of the Record 
Unfinished business 


Reports of Committees 
Admiralty and Maritime Law, Cody Fowler, Chairman, 
Florida 
Aeronautical Law, Mabel Walker Willebrandt, Chair. 
man, Washington, D. C. 

(a) Joint report with Committee on Admiralty 
and Maritime Law and Section of International 
and Comparative Law relative to Aviation Sal 
vage at Sea 

(b) Joint report with Section of International and 
Comparative Law relative to organization of 
a permanent American Aeronautical Commis- 
sion 

Legal Aid Work, Harrison Tweed, Chairman, New 
York 

Legal Service Bureaus, Kenneth Teasdale, Chairman, 
Missouri 

Judicial Salaries, Walter S. Foster, Chairman, Michigan 

Judicial Selection and Tenure, John Perry Wood, Chair- 
man, California 

Cooperation between Press, Radio and Bar, Giles ] 
Patterson, Chairman, Florida 

Public Relations, Raymer F. 
Florida 

Professional Ethics and Grievances, Orie L. Phillips, 
Chairman, Colorado 

Unauthorized Practice of the Law, Edwin M. Otter 
bourg, Chairman, New York 

Law Lists, Stanley B. Houck, Chairman, Minnesota 


Maguire, Chairman, 


Reports of Sections 

International and Comparative Law, John T. Vance, 
Chairman, Washington, D. C. 

Bar Organization Activities, Burt J. Thompson, Chair- 
man, Iowa 

Junior Bar Conference, Lewis F. Powell, Jr., Chairman, 
Virginia 

Legal Education and Admissions to the Bar, W. E 
Stanley, Chairman, Kansas 

Public Utility Law, George Dandridge Gibson, Chair 
man, Virginia 


Thursday, October 2, 1941. 2:00 P.M. 
THIRD SESSION 

Roll Call THE CHAIRMAN, presiding 

Reading and approval of the Record 

Unfinished business 

Report to the House of Delegates of resolutions adopted 
by the Assembly for action by the House of Delegates 

Consideration of Assembly resolutions 


Reports of Committees 
Commerce, Oscar C. Hull, Chairman, Michigan 
Communications, Robert N. Miller, Chairman, Wash 
ington, D. C. 
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Facilities of the Law Library of Congress, Charles H. 


Leavy, Chairman, Washington 
ate Legislation, Fred T. Hanson, Acting Chairman, 


Nebraska 


inting, Publication and Indexing, William L. Ran- 


som, Chairman, New York 
Rei ts of Sections 

ational Conference of Commissioners on Uniform 

State Laws, William A. Schnader, President, Penn- 
sylvania 

Criminal Law, James J]. Robinson, Chairman, Indiana 
idicial Administration, James W. McClendon, Chair- 
man, Texas 

{ineral Law, Alvin Richards, Chairman, Oklahoma 

Patent, Trade-Mark and Copyright Law, Loyd H. Sut- 
ton, Chairman, Washington, D. C. 

nsurance Law, Howard C 


York 


Spencer, Chairman, New 


Friday, October 3, 1941. 9:30 A.M. 
FOURTH SESSION 


Tue C N, presidi 
Roll Call THE HAIRMAN, presiding 


Reading and approval of the record 
Unfinished business 
Reports of Sections 
Taxation, George Maurice Morris, Chairman, Wash- 
ington, D. C. 


Municipal Law, William C. Chanler, Chairman, New 
York 
Real Property, Probate and Trust Law, Harold L. 
Reeve, Chairman, Illinois 
Commercial Law, John M. Niehaus, Jr., Chairman, 
Illinois 
Presentation of any matters which any state or local bar 
association or any affiliated organization of the legal 
profession wishes to bring before the House of 
Delegates 
Presentation of any matters which any Section or stand- 
ing or special committee of the Association wishes to 
bring before the House of Delegates 
Report of the Board of Elections, Edward T. Fairchild, 
Chairman, Wisconsin 
Reports of House Committees 
Draft, John Kirkland Clark, Chairman, New York 
Hearings 
Credentials and Admissions, Morris B. Mitchell, 
Chairman, Minnesota 
Unfinished business 
New business 
Tue PRESIDENT in the Chair 
Statement of certification of nominations for officers, 
Harry S. Knight, Secretary, Pennsylvania 
Election of officers 
Presentation of incoming 
Delegates 


Chairman of House of 


SECTIONS* 


SECTION OF COMMERCIAL LAW 


Monday, September 29. 2:00 P.M. 
Palm Room, Claypool Hotel 


Joint meeting with Sections of Municipal Law and 
Taxation 
Rosert A. B. Cook, presiding 
Round Table discussion of ‘State and Municipal Sales 
and Use Taxation 


liscussion leaders 
For the Section of Cor 
New York City 


nmercial Law, Randolph Paul, 


For the Section of Municipal Law, Robert C. Brown, 
Bloomington, Indiana 
For the Section of Taxation, Richard ( apel Beckett, 


Chicago, Illinois 


*The programs of the wing Sections were omitted from the 
\ugust JOURNAL because of insufficient space. For other section 
ograms see page 513 et seq of the August issue. 
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“Conditional Sales Contracts and recent 


Tuesday, September 30. 10:00 A.M. 


Bamboo Room, Washington Hotel 

Joun M. Nienaus, JRr., Chairman, presiding 
Minutes of last meeting, J. Kemp Bartlett, Jr., Secretary 
Report of the Chairman, John M. Niehaus, Jr. 
legislation 
relative thereto,” address by Joseph Myerson, New 
York City, Chairman, Committee on Conditional 
Sales and Chattel Mortgages 
General discussion 


“Recent developments in the law of Reorganizations” 


Discussion and open forum led by John Gerdes, 
New York City, Chairman, Committee on Reorgani- 
zations 
LUNCHEON 
12:30 P.M. 
Ball Room, Columbia Club 
(Jointly with Section of Taxation 
and Section of Municipal Law) 
Grorce M. Morris, presiding 
“Tax Thoughts of a Governor” by Honorable John 
W. Bricker, Governor of the State of Ohio 
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2:00 P.M. 
Bamboo Room, Washington Hotel 
Joun M. Nrenaus, Jr., Chairman, presiding 


“Suggested improvements in the law of Negotiable In 
struments.” Discussion led by Charles B. Dunn, Chi 
cago, Illinois, Chairman, Committee on Negotiable 
Instruments 

Recent 


Liquidations 


Topic: Developments in Bankruptcy and 
Discussion led by Paul King, Detroit, Michigan, Chair 
man, Committee on Bankruptcy and Liquidation 
“Recent Decisions under the Chandler Act” 
“New Bankruptcy Administration Act (H.R. 4394)” 
General Discussion and Open Forum 
Report of Committee on State Court Receiverships, by 
Reuben Hunt, Los Angeles, California, Chairman 
General discussion and open forum 
Nominations and election of officers and members of 
the council 
Installation of new officers 
Adjournment 


SECTION OF CRIMINAL LAW 


Rainbow Room, Severin Hotel 


Tuesday, September 30. 10:00 A.M. 


PauL E. 
Attorney Dewey, New York City, presiding 


Lockwoop, Executive Assistant to District 


Subject: Recommendations of Principles and Provisions 
for Federal Court Rules of Criminal Procedure. 
“What the United States Attorneys Recommend,” by 
Honorable Douglas W. McGregor, United States At 
torney, Southern District of Texas, Chairman of the 
Committee of the National Association of United 
States Attorneys to cooperate with the Advisory Com 

mittee on Federal Rules, Houston, Texas 

“What Counsel for the Defense Recommend,” by Hon 
orable Floyd E. Thompson, of the Chicago Bar, form- 
er judge of the Supreme Court of Illinois 

“The Federal Trial Judge Sums Up,” by Honorabk 
Robert C. Baltzell, Judge of the United States Dis 
trict Court, Southern District of Indiana, Indianapolis 


Tuesday, September 30. 2:00 P.M. 
James J. Rosinson, Chairman of the Section, presiding 
Subject: Strengthening State Police Systems for National 
Defense in Peace and in War by Adequate Legislation 
“The State Police and National Defense,” by Honorable 
Henry F. Schricker, Governor of Indiana 
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Report of the Committee on Police Training and Merit 
Systems, John R. Snively, Rockford, Illinois, Chairma 
“The Principal Legislative Needs of the State Police, 
by Dr. David G. Monroe, Director of Research and 
Information, Northwestern University Traffic Institute 
Panel Discussion, “Preparation of a Model State Police 
Act” 
Newman F. Baker, Professor of Law, Northwestern 
University 
Franklin M 
versity Traffic Institute and the International As 


Kreml, Director, Northwestern Uni 


sociation of Chiefs of Police, Safety Division 
Donald S. Leonard, Captain, Michigan State Polic 
Bruce Smith, Member of Staff of Institute of Public 
Administration, New York City 
O. W. Wilson, Professor of Police Administration 


University of California, Berkeley, California 


Wednesday, October 1. 2:00 P.M. 


HONORABLE EArt WARREN, Attorney General of 


California, presiding 


Message to the Section of Criminal Law from the At 
torney General of the United States 

Introduction by Gordon E, Dean, Washington, D. ¢ 

“The Enforcement of Federal Criminal Laws Relating 
to National Defense,” by Honorable Wendell Berg: 
Assistant Attorney General in charge of the Criminal 
Division, Department of Justice, Washington, D. (¢ 

Reports of Committees: 


Magistrates and Traffic Courts, Judge Louis B 
Ewbank, Indianapolis, Chairman: “The Drafting 
of a Model Bill for a Local Magistrate’s System”’ 

Sentencing, Probation, Prisons and Parole, Dea 
Wayne L. Morse, Eugene, Oregon, Chairman: “Th 
Proposed Federal Indeterminate Sentence Law” 

Federal Election Laws, Arthur J. Freund, St. Louis 
Missouri, Chairman 

Coordination of Law Enforcement Agencies, Hono 
able Earl Warren, San Francisco, California, Chai 
man 

Education and Practice, Paul H. Sanders, Durhan 
North Carolina, Acting Chairman 

Rating Standards and Statistics, Honorable Dan VW 
Jackson, Houston, Texas, Chairman 


Report of the Chairman 

Report of the Secretary 
Completion of unfinished business 
Meeting of the Council 


Breakfast Conferences at 8:30 a.m. on Tuesday, Sep 
will b 


held by the officers, council members and chairme! 


tember 30 and on Wednesday, October 1, 


of committees of Section, at a place to be announce 
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NATIONAL CONFERENCE OF COMMISSIONERS 
ON UNIFORM STATE LAWS 


FIFTY-FIRST ANNUAL MEETING, 
SEPTEMBER 22-27, 1941 


Travertine Room, Hotel Lincoln 


Monday, September 22 


he morning and also the evening will be devoted to 
meetings of Sections and Committees for the consid 
eration of their work and their reports and the further 
consideration of their tentative drafts of Acts to be 
presented. It is expected that such meetings will be at 
10:00 o'clock A.M., and 8:00 o'clock P.M., respectively, 


or as soon thereafter as possible 


2:00 P.M. 


FIRST SESSION 
Address of Welcom 
Response 
Roll Call 
Reading of Minutes of Last Annual Meeting 
\nnouncement of Appointment of Nominating Com 
mittee 
\ddress of President, William A. Schnade1 
Report of Treasurer, Murray M. Shoemaker 
Report of Secretary, Barton H. Kuhns 
Report of Executive Committee, John Carlisle Pryor, 

Chairman 

ports of Standing ¢ ommittees: 

1. Public Information, James Thomas Connor, 
Chairman 

2. Appointments of and Attendance by Commis 
sioners, Barton H. Kuhns, Chairman 

§. Style, E. E. Brossard, Chairman 

Reports of General Committees: 
|. Legislative Drafting, Charles H. Queary, Chairman 
2. Compacts and Agreements Between States, Robert 
S. Stevens, Chairman 
Reports of Special Committees: 

1. Committee on Cooperation with the Interstate 
Commission on Crime, Robert K. Bell, Chair 
man 

Committee on Cooperation with the Federal-State 
Conference on Law Enforcement Problems of 
National Defense, James C. Wilkes, Chairman 

Re ports oft Sections 

1. Commercial Acts Section, Karl N. Llewellyn, 
Chairman 

2. Property Acts Section, George G. Bogert, Chairman 

§. Public Law Acts Section, John P. Deering, Chair- 
man 

1! Social Welfare Acts Section, Sidney Clifford, 
Chairman 


9" 
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5. Corporation Acts Section, W. E. Stanley, Chairman 

6. Torts and Criminal Law Acts Section, Albert ]. 
Harno, Chairman 

7. Civil Procedure Acts Section, Frank M. Clevenger, 
Chairman 

Reports of Section Committees and Special Committees 
assigned to Sections except Reports appearing on pro 
gram at subsequent Sessions 


8:00 P.M. 


Section and Committee Meetings 


Tuesday, September 23. 9:30 A.M. 


SECOND SESSION 
Deferred Section and Committee Reports 
Consideration of Uniform Act on Survival of Tort 
Actions and Death by Wrongful Act, Paul Brosman, 
Chairman 


2:00 P.M. 


THIRD SESSION 
Consideration of Model Vital Statistics Act, James C. 
Wilkes, Chairman 
Consideration of Uniform State Business Codes Act, 
Frank E. Horack, Jr., Chairman 


Wednesday, September 24. 9:30 A.M. 


FOURTH SESSION 
Report of Nominating Committee and Election of 
Officers 
Consideration of Uniform Bank Collection Act, Sterry 
R. Waterman, Chairman 
Consideration of Report of Special Committee on Trans- 
fers of Stock by Fiduciaries, Ralph F. Fuchs, Chairman 


2:00 P.M. 


FIFTH SESSION 
Consideration of Revised Uniform Sales Act, Karl N. 
Llewellyn, Chairman 
Consideration of Amendments to Uniform Negotiable 
Instruments Act, Charles R. Hardin, Chairman 


Thursday, September 25. 9:30 A.M. 


SIXTH SESSION 
Consideration of Uniform Act on Statutory Construc 
tion, William R. Shands, Chairman 
Consideration of Uniform Criminal Statistics Act, C. 
Walter Cole, Chairman 


2:00 P.M. 
SEVENTH SESSION 


Consideration of Reports of the following Committees: 


ur 


~ 
~I 
~ 
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Legislative Committee, Fred T. Hanson, Chairman 


Committee on Cooperation with the Council of State 
Governments and the American Legislators Associa- 
tion, George G. Bogert, Chairman 

Committee on Uniformity of Judicial Decisions, Don- 
ald E. Bridgman, Chairman 


Committee on Obsolete Acts, Frank E. Horack, Jr., 
Chairman 


Friday, September 26. 9:30 A.M. 
EIGHTH SESSION 

Consideration of Report of Section Committee on Uni- 
form Contribution Among Tortfeasors Act, Albert 
J. Harno, Chairman 

Consideration of Report of Special Committee on 
Ancillary Administration of Estates Act, Jesse E. 
Marshall, Chairman 


2:00 P.M. 
NINTH SESSION 


Consideration of Report of Special Committee on 


FOREIGN VISITORS 





Sir Norman Birkett, ged 


Sir Norman Birkett, K.C., who speaks at the evening 
session of the Assembly at the Indianapolis meeting as 
the representative of the British Bar, is one of the most 
illustrious of present-day English lawyers. He was born 
in Lancashire, England, in 1883 and received his degree 
from Cambridge University. He was called to the Bar, 
Inner Temple, in 1913, and appointed King’s Counsel 
in 1924. He was elected to Parliament 1923-24 and again 
in 1929-31. During recent years he has been retained in 
some of the most outstanding cases in England and was 
knighted in June, 1941. 
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Double Taxation of Intangibles, Henry S. Fraser, 


Chairman 


Consideration of Report of Special Committee on Uni 


form Aeronautical Code, Robert T. Barton, Jr., 


Chairman 


4:30 P.M. 


Memorials 


Saturday, September 27. 9:30 A.M. 
TENTH SESSION 
Consideration of Deferred Uniform Acts 


Consideration of First Tentative Drafts of Other Pro 
posed New Uniform Acts 
Unfinished Business 
New Business 
Adjournment 
If necessary to complete the work of the Conference 
an additional session will be held Saturday afternoon 
and the program will be supplemented by such evening 


sessions as are required. 


AT INDIANAPOLIS 





Hon. D. L. McCarthy, K.C. 

D’Alton L. McCarthy, K.C., President of the Canadi 
an Bar Association, is to be the representative of the 
Canadian Bar at the Annual Meeting. He is well re- 
membered by those who saw him and met him at the 
Philadelphia meeting last year. He was born in 1870 
called to the Bar of Ontario in 1895, and created King’s 
Counsel in 1908. He was formerly an officer in the Gov 
ernor General's Body Guards and Major and Office: 
commanding the 9th Toronto Light Horse. He will 
speak at the dinner to be given by the Section of Judicial 
Administration. 
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OTHER ORGANIZATIONS 


CONFERENCE ON PERSONAL FINANCE LAW 
Monday, September 29. 6:30 P.M. 
Parlor B, Claypool Hotel 
FIFTEENTH ANNUAL MEETING 


EpMUND RuFFIN BeckwitH, Chairman, presiding 


INTERNATIONAL ASSOCIATION FOR THE 
PROTECTION OF INDUSTRIAL PROPERTY 
(American Group) 


Parlors D and E, Indianapolis Athletic Club 
Tuesday, September 30. 12:30 P.M. 
ANNUAL LUNCHEON MEETING 


JouN A. Drenner, President, presiding 
Reports of Officers and Committees 
General Discussion by members 


Election of Officers 


INDIANA STATE BAR ASSOCIATION 
Tuesday, September 30. 2:00 P.M. 
Palm Room, Claypool Hotel 


ANNUAL MEETING 
Hon. Roscoe C. Q’Byrne, President, presiding 


THE NATIONAL CONFERENCE OF 
BAR EXAMINERS 
Tuesday, September 30. 9:30 A.M. 
Dining Room 1, Columbia Club 
STANLEY T. WALLBANK, Chairman, presiding 
Speakers to be announced later 
12:30 P.M. 
LUNCHEON 
Harrison Room, Columbia Club 
Speaker to be announced 
2:00 P.M. 
Auditorium, World War Memorial 
Joint meeting with Section of Legal Education and Ad- 
missions to the Bar 


MEETINGS OF LAW SCHOOL ALUMNI ASSOCIATIONS, LEGAL FRATERNITIES, 
SORORITIES AND OTHER ORGANIZATIONS 


HE following Law School Alumni Associations, 
Legal Fraternities, Sororities and other groups will 


hold breakfast, luncheon and dinner meetings dur- 
ng the Annual Meeting of the American Bar Associa- 
on, in Indianapolis. Tickets may be purchased and 


at the GENERAITI HEAD 
QUARTERS, CLAYPOOL HOTEI 


nformation secured 


The University Chicago Law School Alumni, 
Luncheon, Wednesday, October 1, Columbia Club. 


Columbia University Law School Alumni, Lunch 
eon, Wednesday, October 1, Claypool Hotel. 


Cornell University La School Alumni, Luncheon, 
Wednesday, October 1, Lincoln Hotel. 


Delta Theta Phi Lai 
day, October 2, Washington Hotel. 


Fraternity, Luncheon, Thurs- 


Bar Assor tation oft the District of Columbia, Dinner, 


Tuesday, September 30, Lincoln Hotel. 


Ge orgetown University Law School Alumni, Lunc h 
eon, Wednesday, October 1, Washington Hotel. 


The George Washington Law Association, Luncheon, 
Wednesday, October 1, Washington Hotel. 


Harvard University Law School Alumni, Luncheon, 
Thursday, October 2. Claypool Hotel. 


University of Illinois, Luncheon, Wednesday, October 


1, Severin Hotel 
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Indiana University Law School Alumni Association, 
Dinner, Monday, September 29, Columbia Club. 
Kappa Beta Pi Legal Sorority, Breakfast, Wednesday, 
October 1, Columbia Club. Reservations should 
be made with Mrs. Jean Smith Evans, Chairman 
of Committee on Arrangements, 1553 No. Clark 

St., Chicago, II. 


~ 


‘niversity of Maryland Law School Alumni, Lunch- 
eon, Wednesday, October 1, Lincoln Hotel. 


~ 


‘niversity of Michigan Law School Alumni, Lunch- 
eon, Wednesday, October 1, Lincoln Hotel. 

National University Law School Alumni, Luncheon, 
Wednesday, October 1, Severin Hotel. 

Phi Alpha Delta Law Fraternity, Luncheon, Thurs- 
day, October 2, Columbia Club. 

Phi Delta Delta Legal Fraternity, Breakfast, Wednes- 
day, October 1, Lincoln Hotel. 

Phi Delta Phi Legal Fraternity, Dinner, Wednesday, 
October 1, Claypool Hotel. 

Sigma Delta Kappa Alumni Association, Luncheon, 
Wednesday, October 1, Indianapolis Athletic Club. 

The Texas Society, Luncheon, Tuesday, September 
30, Lincoln Hotel. 

University of Virginia Law School Alumni, Lunch- 
eon, Wednesday, October 1, Claypool Hotel. 

Yale University Law School Alumni, Luncheon, Wed- 

nesday, October I, Columbia Club. 
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JUNIOR BAR NOTES 


| pe completing plans for the 


eighth annual meeting of the 
Junior Bar Conference to be held in 
Indianapolis, National Chairman 
Lewis F. Powell, Jr., Richmond, Va., 
began to take steps for streamlining 
the appointive process. His object is 
to avoid the delay which has been 
involved in securing capable men 
and women to fill the key positions 
in the Conference machinery. Neces- 
sity has focused attention on this 
problem because of the anticipated 
increase in the number of persons 
who will be unavailable because they 
will be engaged in National Defens« 
efforts during the coming year. The 
Executive Council has _ therefore 
authorized him to continue in office 
for another term, all public informa 
tion directors who have performed 


The 


continuity achieved by using this ex 


creditably during the past year. 


perienced group should increase the 
effectiveness of the program. 
Annual Meeting 

The Program Committee has se 
cured three excellent speakers for 
the business sessions of the Confer- 
The 
scheduled to be given by Honorable 
James M. Tucker, Secretary of State 
Although he is the 


youngest person ever elected to this 


ence. address of welcome is 


for Indiana. 


office, he has already established an 
enviable reputation as a speaker. His 
fiery delivery, humorous anecdotes, 
and colorful language should be well 
received. 

The principal address at the first 
business session will be given by Gen- 
eral Allen W. Gullion, Judge Advo- 
cate General of the United States 
Army. Every member of the Junior 
Bar Conference is interested in the 
work of this important branch of the 
Army, and it is deemed a distinct 
honor to be able to secure General 
Gullion. 

The other important speaker is 
R. D. Guy, Jr., a young Canadian 
lawyer who has already risen to an 
important rank in the legal profes- 
sion. He is Secretary of the Manitoba 
Council of the Canadian Bar Asso 


ciation and Vice-Chairman of the 
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Junior Board of Trade of Winnipeg. 

Information received from the Ar- 
rangements Committee indicate that 
there will be a high order of ente: 





Lewis F. Powell, Jr. 
Chairman, Junior Bar Conference 


tainment for the members of the 


Junior Bar Conference and thei 
ladies. A special effort is being made 
to make this one of the most pleasant 
Con 


meetings ever staged by the 


ference. 


Public Information Program 

he growing importance of the 
Public Information Program has 
prompted the officers to schedule an 
additional meeting at Indianapolis 
for the benefit of 
directors and state chairmen. 
will be a “How” 


effective ways to conduct a local pro- 


local 
This 


session depicting 


state and 


gram. A great deal of benefit will be 
derived from this session as it is cal- 
culated to close the gap between the 
printed library material that has 
been sent 
actual staging of speeches, radio talks, 


to the directors and the 
round table discussions, and othei 
ways of disseminating information. 

The OPM, Radio 
prepared and distributed to all state 


Division, has 


and local directors additional scripts 
on the subjects: “Priorities,” ‘“Hous- 
ing,” and “Our Way of Life.” Rob 
ert O. Horton, Director of Informa- 


tion for OPM, has indicated that he 
is satisfied with the services being 


rendered by the Conference 


Membership 

Ihe Membership Committee un 
der the leadership of Willett N 
Gorham, Chicago, Ill, has had 
difficult time during the past year 
Every member of the Conference 1 
urged to make a special effort to as 
sist his Committee by securing at 
least one additional new member be 
tween now and the Annual Meeting 
\ personal solicitation is the best 


approach. 


Ohio Members Honored 
James Arthur Gleason, Cleveland 
Council member from the Sixth Cir 
and E. Clark Morrow, Ohio 
Newark, were r¢ 
publication 


cuit, 
State 
cently honored by the 


Chairman, 


of their biographies in the American 
Law and Lawyers. They were selected 
as two of the younger members of 
the Ohio Bar who were destined to 
become the future leaders of the 
profession. Mr. Gleason is the second 
member of the Council to receive his 
orders to report for military duty. 
Alvah T. Martin, Chairman of the 
Younger Members Committee of th 
Chicago Bar Association, recently 
that 
being taken to study Group Insur 


Since there 


announced active steps wert 
ance Plans for Lawyers. 
is considerable national interest in 
this subject, Chairman Powell has 
requested this committee to make the 
survey a joint project with the Con 
ference. 

New officers elected for the Junio 
Bar Section of the Hennepin County 
Bar Association are Chairman Juels 
Hannaford, III, Vice-Chairman Wells 
Wright, and Secretary Fred Thomas 
all of Minneapolis. James Otis, Jr., 
St. Paul, is Chairman of the Inter 
mediate Section of the Ramsay Coun 
ty Bar Association, its Twin City 
counterpart. 

Fred Korth of Fort Worth, Texas 
was recently elected Chairman of th 
State Junior Bar of Texas. 

By JAMES P. EcONOMOS 


Secretary, Junior Bar Conference 
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in Ci CAN TACKLE 
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ANY SUBJECT 
al 
= = 
| with the zip of 
as <A 
youthful vigor 
be 
ng 
Ve St 
All-American Performance Need 
Not Cease at Graduation 
ad 
sll 
_ \ veteran told a newly-admitted attorney that HE lawver with oP wsenscan JuruspRUDENCE 
. the latter then had the answers to more legal , 
Ol —_ . - ‘ , aflati 7 as ; 
: questhens tn tis leed than he could ever co need not suffer any deflation of learning. | 
1e¢ aia Its fine Pocket Supplement provides the 
of ; ; 
By that he meant that the intensive study for , ‘ ; 
to ; means of keeping each volume complete 
a his law degree and the thorough preparation 
nd for the bar had resulted in giving the younger with up-to-date information. Its index and 
his man an excellent command of varied legal ? — : ‘ | 
analysis schemes make the information in- 
: subjects. . 
“4 . : stantly available. Its accuracy is recognized 
he As time goes on and practice grows and un- ‘ . . ‘ ‘J — 
tly dergoes changes, the lawyer begins to rely in the many court opinions which cite and 
r more and more on his books and less on his 
- memory. quote it. 
- 
il With AMERICAN JURISPRUDENCE in 
1as his office the lawyer need never feel that sub- 


jects which he has not handled recently are 
1 oy a C7] Lenser 


now beyond his ability. 


This clear text is designed to give you the \JurispRUDENgE 


s cles . ‘signe give 
information you need in consultation with eaten 
els 


clients, in briefing or in preparation for argu- 


as ment. 
1 
el For information write either publisher 
ll 
. THE LAWYERS CO-OPERATIVE 
| PUBLISHING CO. 
; Rochester. N.Y. New York Office, 30 Broad St. 
1¢ 
BANCROFT-WHITNEY CO. 
Os 200 MeAllister St.. San Francisco, Cal. 
ce 
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PRESS COMMENT 


BOMBING OUR HERITAGE 


1n Editorial by the Chicago Daily News, August 13, 1941 


pone for literature, the closest 
approach to a common mentality 
of the American and English peoples 
is to be found in jurisprudence. In 
been more com- 


business, we have 


petitive than co-operative. Tatnall’s 
heroic slogan “blood is thicker than 
water’ was swell for a rescue party of 
American sailors putting off to save 
a bunch of British tars, but the bio 
logical differentiation of the English 
descended American stock from the 
stock left behind is one of the sharp 
est that ever happened, and few fac 
tors are more potent in the evolution 
of new varieties than the opposed 
forces of emigration and segregation 

But with their laws identical with 
English law to 1607, and running in 
streams since, 


interconnected evel 


Americans are never closer to Eng 
land than when they are in the court 
And 
forcibly elucidate how and why the 
Hitler the 


Britain is an attack that excites pro 


house. so nothing can more 


assault upon island of 


found aversion and hatred in the 


The July number of the AMERICAN 
Bar ASSOCIATION JOURNAL presents a 
group of articles about the career and 
achievements of Charles’ Evans 
Hughes, who on July first retired 
from active service on the bench after 
more than eleven years as Chief Jus 
tice of the United States. The 
Chief Justice, Harlan F. Stone, sums 


new 


up a tribute to the high qualities of 


his predecessor in the following 
words— 

In his relations with his colleagues he 

has been friendly to all, but partial to 


none. No differences of opinion have 


82 


deeper consciousness of Americans; 
than the story of the destruction of 
nearly all the historic buildings asso- 
ciated with our basic ideals of law 
and justice. 

In the current “London Letter” in 
the American Bar Association Jour- 
nal, American lawyers are given an 
account of the destruction wrought 
by the bomber vandals upon struc 
tures that are an integral part of the 
tradition of both English and Ameri 
can law. We venture to guess that 
the perusal of this story elicited not 
a little ingrowing and outspoken pro 
fanity in law offices all over this 
country, 

It outrages every American mind 
attuned to the glorious tradition ol 
the common law, and it is no less an 
outrage upon the consciousness of 
every man who ever read a Dickens 
novel. The British censor, inciden 
tally, either does not bea down on 
the American Bar Association Jou 
nal or else the whole silly business 
must have been 


of “hush hush’ 


dropped recently. 





CHIEF JUSTICE 


been allowed to disturb that fortunate 
relationship. He has provoked no resent 
ments and has cherished none. As Chief 
Justice he has thought of himself as the 
titular leader among equals, and of the 
institution itself as greater than the in 
dividuals who happen for the moment to 
represent it. Jealous of the dignity and 
prestige of the Court he has been con 
stantly aware that these will not endure 
without the single-minded devotion of its 
members to the faithful performance of 
the high duty committed to it by the 
Constitution. To that end he has given 
unsparingly of his great strength and ex 
ceptional talents. Now, as he lays down 
the burden, his colleagues unite with all 
his countrymen in recognition of a public 
service whose duties he has so wisely com- 


Here are a few sample lead sen 
tences in the catalogue of ruin giver 
in the legal magazine: “Perhaps on 
should place first on the list the trag 
edy of the Temple Church which has 
been entirely gutted by fire”; “The 
Master’s House. This house, whicl 
was partly demolished in an earlier 
raid, has now been entirely de 
stroyed”; “The Cloisters, built in 
1681 in accordance with plans pre 
pared by Sir Christopher Wren, hay 
also been destroyed by fire’; “‘Lamb 
Building is now nothing but a heap 
“Mitre 


buildings, at the top of King’s Bench 


of burnt-out ruins”; Court 


Walk, which had already been partly 


demolished in an earlier raid, have 
been burnt out, as has No. | King’s 
Bench Walk.” 

And so on and on runs the tale of 


tyrants’ bombs rained on the haunts 
of freemen’s justice. Anything left: 


Yes 


any walk the earth, the common law 


freemen are left, and so long as 


will not lack disciples 


prehended and so ably performed. It 

the fitting climax of a long life of hig! 
endeavor and distingu 
in which every citizen of the United States 


ished achievement 


may justly take pride 

lo lawyers and laymen alike Chiet 
Justice Hughes has been a symbol ol 
supreme judicial ability and in 
tegrity, and it is certain that Chief 
Justice Stone will occupy the same 
high place in the life of the Court 
and in the opinion of the American 


public. 


From the Chicago Bar Assoctatior 
Record, July 1941 
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(Continucd md e55]) 
Legal Miscellanies: § Decades of 
inges and Progres Henry W. 
ift. 1941. New York: The MacMil 


Pp. XIIL, 218.—All 


Taft's many friends and ac 


( ompany. 


iintances scattered ovel 


s country from Dar 


rsheba, and any other 

yers to whose all 

m this litthe book may nah 
drawn, will derive great D 


asure from perusing it THI a 


eresting pages 


THE LA 
Ihe first chapter sets ! w 
t with evident pride M1 EDERA: 
ift’s excellent New En NDIAN 
ind background i} 
ough he was born in 
ncinnati) and touches a : Bem ays, 
sponsive chord even 1 ec, 
nericans who pri 
mselves as fully on a 
ich more Southerly family origin 


in New England; for the American 


ntry of a hundred and twenty-five 


ars ago were very much alike in 


} 


eir sturdy virtues ar their sense 


obligation to the duties of life. He 
n portrays vividly the difficulties, 
couragements, and struggles of a 


ing lawyer, just out of college and 


school, to master the intricacies 
legal practice in the courts of that 
in New York, where at the be 
ning of his practicing years he 
ose to cast his lot. He ls modestly 
triumphs along the way to the 
p rung of the New York City bar, 
ere he has successfully maintained 
iself, both as a 7 prius and as 


appellate barrister, for some fifty 
irs at least 

He then recounts the progress of 
many efforts of the bar during 
long experience to accomplish 
wcedural and legal reforms; in most 


which he took active rt himself; 


d he explains the history and social 
mand for much of egislation, 
th state and national, which has 


affected the practice of the law 


iring the last fifty yea 


His explanation of the need for 
Sherman Anti-trust Law, and his 
ilysis of the application and devel 
ment of that law, should be read 
efully by every American lawyer 
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EORY OF LEGAL SCIENCE, by Huntington Cairns 1941 
H rl i 7 


4 KALEIDOSCOPE OF JUSTICE: Authentic Accounts of Trial Scenes 
ae ‘ nal } 1 


BOOK REVIEWS 


hoped that the student by taking 
such courses for a few hours a semes 
become familiar with 
business and 


While thoroughly critical of it, his 
analysis is impartial and just, and 


nowhere reveals that he was so often ter would 


the adviser of corporate organizations “public control of 


whose plans or business aims were public utilities, trade regulation, 


checked by its provisions. business cycles, general economic 


theory, pe of = 
BOOKS RECEIVED and interest, 1eté 


theory,” etc. Nor is it ex 


pected that by teaching 





STERIOUS SCIENCE OF THE LAW An Essay on Black 

( entar howing how Blackstone, employing Eighteenth . . = : . 
] Science, Religion, History, Aesthetic and Philosophy, him the origin of the orig 
e¢ Law t nee a Conservative and a terious Science By Sas ont e 

1 Bescetin. 1961. Cantuliee: Mereced Uaie. Pees, fe. tell inal writs, and common 


law and equity pleading, 


Univ. of North Carolina Press. 1} ] Price $2.00 as they were before the 


AW OF PICKETING IN PENNSYLVANIA A Survey of the 4 . . : 
: 2 et from 1806 to 1941, by M. Herbert Syme 1941 y » y 
oo Se 2 ew ae simplification of pleading, 
AXATION FOR THE LAWYER, | Houstin Shockey he can conduct alone a 
New York Prentice Hall, Inc. Pp. 408 Price $5.00 . t 
AFFAIRS: LAWS AND TREATIES, by Charles J. Kappler suit in a federal court 
(Law Compiled from December 2 19 t June 29, 1938 


under the new Rules of 


I S. Government Printing Office 


Climes, by John H. Wigmore. 1941. Washington 1938, and obtain the final 


took Company. Pp. 751. Price $6.00 





MINISTRATIVE PROCEEDINGS: The James Schouler judgment which his case 
y and Political Science Johns Hopkins University, Tr , 

Gaee, “tet. Peldaee: He Phen” Weds Peon deserves. Mr. Taft's learn- 
t7 0 . . 

, ing on the questions of 


corporate administration 


In discussing the preparation for and the economic bearing of mone- 


the practice of the profession, as_ tary laws has been gotten by a life 


would be expected, his many years time of study; and the purpose of 


of active practice seem to have made. the newer plans of the law schools 


him unduly critical of the present seems to be merely to teach the 


plans of the leading law schools to young lawyer that there are fields of 


broaden the base of the law student's _ possible legal relations unthought of 


education. He disapproves the effort by the law student of sixty years ago. 


to inject the study of economic and If the neophyte becomes too liberal, 


social sciences into a lawyer’s prep- it is possibly the fault of the teachers 


aration. He says, “Surely, in the rather than of the plan of teaching. 


practice of our profession, excursions The little volume is full of inter- 


! 


into theoretical economics and so- esting anecdotes which make each 


ciology would not tend to produce chapter pleasant reading but do not 
eminent jurists, though it would in- detract from the author's earnest de 


crease the number of members of the _ sire, apparent throughout, to help 


bar choosing to call themselves ‘lib- his juniors to the highest conception 
erals, whatever that term means” of their duty to their profession, to 
(p. 105). But Mr. Taft seems to over- society, and to truth. 


look the purpose of those excursions Henry Upson Sims. 


of the law student. Of course it is not sirmingham, Alabama. 
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OF 
HUGHES" ISSUE 


| The July number of the 
Journal, with the unusual 
picture of Charles Evans 
| Hughes on the cover, has 
attracted wide interest and 
attention. The four major 
articles about the retiring 
| Chief Justice, portraying 
various aspects of his pub- 
| lic life, have likewise been 
much commended. 

Souvenir copies of the 
“Hughes” issue are still 
available at the regular 
price. 


American Bar Association 
Journal 


1140 N. Dearborn, Chicago 








To our readers— 


May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
erders are sent to our 
advertisers? 





The Utility of Logic 
in the Law 
OMMON LAW pleading was 
IC very largely influenced by, and 
indeed patterned after, what the in 
tellectual world has long 


Scholastu 


Greeks and Romans 


known as 


Logi {mong the early 


j 
WaS ladiyv 


Logu 
ly originated by and long continued 
to be the special art of lawyers and 
Aristotle the first ex 
haustive treatise on Logic nou 
and his book is studded with reference 


orators wrote 


extla 


to the law and to the use of Logic in 
judicial proceedings. 
After the passing of the long in 


tellectual of Scholastic Lear) 
ing and of the so-called “Schoolmen 
the other 


neglected, not 


retgri 
the pendulum swung way; 
and Logic came to be 
only in the law but in all branches of 
education. Beginning about 1800 and 
continuing for nearly three quarters 
of a century there was a sort of grand 
revival of the subject of Logic and 
a full recognition of its utility in all 
This 
was largely due to a famous lreatise 
on Logic, first published about 1820, 
Richard Whately, 


was for many years professor in Ox 


branches of learning revival 


written by who 
ford University and later Archbishop 
of Dublin. Bishop Whately’s treatise 
was in considerable measure respon- 
stble for a still more famous book- 
John Stuart Mill’s System of Logic, 
first published in 1843. Incidentally, 
Mill's 


print and hard to get even at second 


treatise, which is now out of 
hand (c xcept in libraries) has a close 
interest for lawyers, chiefly because of 
Mill’s great familiarity with Political 
Science and governmental problems 
in general. Whately’s book became 
the recognized textbook in all schools 
and colleges, not only of England but 
of America, for a full half century, 
and ran to at least twenty editions 
In a revised American edition pub- 
lished in 1857, the author inserted a 
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preface in u hich he discusses amo 
other things The Utility of Logic 
The following excerpt orth read 
ing. Ed.) 

“On the utility of Logic man 
writers have said much in which | 
cannot coincide and which ha 
tended to bring the study into uw 


merited disrepute By 


Logic as furnishing the sole instri 
ment for the discovery of truth ina 


subjects, and as teaching the use of 


the intellectual faculties in general! 
they raised expectations which coul 
not be realized and which naturall 
led to a reaction. * * * 

If it were inquired what is 1 
be regarded as the most appropi 
ate intellectual occupation of MAN 
as man, what would be the answet 


engage d wit! 
Soldier 


Statesman 1s 


The 


political affairs; the wit! 


military; the Mathematician, wit! 
the properties of numbers and mag 


Merchant, 


- but in what are 


with com 


nitudes; the 
mercial concerns, &« 
all and each of these employed?—en 
ployed, I mean, as men; for there are 
many modes of exercise of the facu 
ties, mental as well as bodily, whic 

are in great measure common to us 
with the lower animals. Evidently, i 
Reasoning. They are all occupied i 
deducing, well or ill, Conclusions 
from Premisses; each, concerning the 
subject of his own particular busi 
ness. If, therefore, it be found that 
the process going on daily, in each of 
so many different minds, is, in any 
respect, the same, and if the pri 

ciples on which it is conducted cai 
be reduced to a regular system, and 
from that 


if rules can be deduced 


system, for the better conducting of 
the process, then, it can hardly be 
denied that such a system and suc! 
rules must be especially worthy the 
attention—not of the members of this 
or that profession merely, but—ol 
every one who is desirous of possess 
To 
stand the theory of that which is th 


ing a cultivated mind. under 
appropriate intellectual occupation 
of Man in general, and to learn to 
do that well, which every one will 
and must do, whether well or ill, may 
surely be considered as an essential 


mart of a liberal education.’ 
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Law Libraries and 
Law Books 


THE JOURNAI 
| 94] Year Book of the New York 


Institute 


is in receipt of the 


which bears on its 
r the slogan The Oldest Law 


rary in New York City.’ [he 


rarian $s among 


Report contains 


er things an interesting item as 
OWS 

What Books Were Borrowed 
This year, for the first time, we were 


ible to report on the proportion of the 
various types of law books that were 
orrowed. Separate records of this in 
formation were not kept before this year 

rhese figures are importar because 


the first time, they provide some con 


rete evidence as to what types of books 
wvyers seek from law ries More 
cactly, of course he re 1 record of 
hat books were bh from the 
Library of the New York Law Institute 
the lawyers who were embers 
The analysis of the during 
e year follows 
f 
Te 
J Circu 
Type of Books Loaned I ed lation 
Reports of Decisions Take} 1RoF 
Official Reports, 26,866, 3¢ 
Reporte Svstem,. Y f | 
[Treatises (and 
Miscellaneous §28 16% 
Records and Briefs 0) 15 
tutes and Session La 1,500 13% 
Reviews 18 RO 
TOTAL FOR YEAR ) 1004 


Surveys in Conveyancing 


By Professor Leonard F. Boon 


Of the University of Minnesota 
Vearly every iau led upon 
m time to time to 4 n the title 
1 house and lot w! being pur- 

ed by a cle ni 5 netimes the 


yer passes on the t for himself 


i 


} } sl sé] 
ir he may be passing n the title of a 


ger tract. Ever 
ence with defective s eys 1 c- 


d naly, the following 


pped from the “Hennepin Law- 
,” the Journal of the Minneapolis 


has had €X- 


discussion 


Association, will be read with 
erest.—Ed. 


[he first thing 


; 


an engineer [sur- 
yor] wants is the description of the 
operty as given in the deed. Writers 
ive classified deed de scriptions that 

satisfactory to the legal profession, 


t some of these classes are not so 
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satisfactory to the surveyor. He does 
not want to examine other docu 
ments (deeds, mortgages, etc.), that 
are to be found in various places; he 
wishes the dese ription to be comple te 
in itself. * * © 
\ favorite reflection cast on the 
work of the surveyor is the apparent 
disagreement in the measurement of 
the length of a line by several differ- 
ent men. There are many reasons for 
this and they may be classified under 
personnel, equipment, methods, and 
monuments. Many surveyors, par- 
ticularly land surveyors, were poorly 
or inadequately trained. The rates 
of pay are still low and the poorer 
class of men drift into this field. 
* * * In many cases, the equipment 
used was old and worn, and never 
checked with standards for accuracy. 
[his introduces further errors and 
discrepancies. Again, methods are 
used that are unsatisfactory. * * * 

Che question of adequate monu 
ments is an old one, dating back as 
far as we have recorded history. We 
have been trying for more than five 
thousand years to find a type of land 
monument that would be indestruct 
ible and immovable, but we have 
failed just as they did in ancient Bab 
ylon and Egypt. Within the past few 
years another method for the location 
of monuments has been developed by 
the [ 


which use the values determined by 


S. coast and geodetic survey, 


them in the triangulation of the 
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United States. These values for the Hf 1 
triangulation stations are tied to the ; LAW BOOKS { 
stars so that they are unchangeable ’ AND USED ’ 
, 7h ‘ eT , | We carry a big stock of second-hand sets ! 
and these points can be replaced with 4 and text books. ; 
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iathematical accuracy. ith this BURGER LAW BOOK COMPANY } 
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, . . ; Chicago, Ill. H 
descriptions will be available that ¢ 4 
will enable the surveyor to do a bet 
ter job at less ex pense [his system is To our readers— 
—_ — hearers in Minne May we ask your cooper- 
apons. ation in mentioning the 
Such legislation has also been Journal when inquiries or 
passed by New Jersey, Maryland and orders are sent to our 
, advertisers? 
I believe other states. 
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FEW GOOD READERS 
TODAY 


Shorthand reporters comment on 
the fact that few persons can or do 
read aloud a hundred words without 
error and in such manner that each 
word may be heard and understood. 
The tendency is to slur or skip unim- 
portant words and pronounce plainly 
only those desired to be emphasized. 
Punctuation marks are rarely read, 
“quotes” are often omitted, the spell- 
ing of proper names is not given, and 
paragraphing is unmentioned. No 
competent reporter, however accu- 
rate his shorthand, will make a trans- 
cript without verifying matter read 
into the record if the exhibit, docu- 
ment or book used is readily avail- 


able. 





Louis Goldstein, Secretary 
National Shorthand Reporters 
Association 
150 Nassau St., New York City 
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